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■ - . i r"io endorsed on certificate for review filed 1-28-72...Wo hnvo 

t' fuV'r considered tho decision of the learned referee***nccoruinely 
; 3 referee's ordor of 1-17-72 is in nil respects offiraed*,^l^cwehcn,J. 
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rtofcyl-- tho trial of tho action in th- l>. . - 

Ccuti-a*n Dintrlet of II.Y., entitled 'l.-ab Pub?.- • • 
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. ~rr 1 r — rnd detcir'.lri'.bicn by bluo U.3. Court of A r, <* 

,.“"tt'ilma' 1, J. 

-1^-72 nr. 3 d Affidavit in eppooitienby Raynnor M# Henilten,Dated 3“*-< 

I 1 - 7 a r~ 3 endorsed on above order. Motion for stay denied without 

* ' * lj t 7 prejudice to an application to tne Court of Appeals. Bonsdl, J. ( , 

J-1U-72. 

Of tr-nnrhittal to tho U.S. Court of Appealo for^ 
^ vl-72 Vooand Circuit on thio 30, day of narch 1972 tho ccrwific:. 

rocord# 


6-20-72 Filed certified copy of Referee's order amending schedule A-3, dated 6-19-7 . 

6 - 27-72 Rcs'vd from Referee copies of affdvt'o and waivers in re confirmation. 

6-22-72 Rec'vd from Referee copy of application to confirm arrangement, 

6-32-72 Filed certified copy of Referee's order confirming plan....dated o-zu-fZ. j 

<,-2 3-72 * Filed Referee's certificate on Review of order dated 7-1P-72. Ret. 10-10-,. , . 

10:30 A.M., Room 110. (Brown folder of documents to be returned to R—- , 

10-5-72 Filed affidavit in opposition to petition of debtor to review Referee's 

order, by Levin t< Weintraub, Atty's for official Creditors Committee. , 

10-10-72 Filod !!crrio-Endorsod on baok of Rofcroo Cortificato c.x •.oviow Cj _ j 
10 1 ord-r of7-10-72. Withdraw! on Ccnoont. So Ordorod^ Follack,J. r./. , 

10 -l 0 - 72 .Fiioi? 1 Opder O WithPHWlng petitions to Review rrfooee'o ordor dat. . | 

7-10-72. 

10-26-72 Filed certified copy of Referee's order directing interim distribution.. 

Dated 10-26-72. 
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rnOCELDINGO 


1-31-73 


.2-13-73 


2-16-73 


2-26-73 


3/7/73 


3-16-73 


4/2/73 


U-9-73 


U-10-73 


4/18/73 


4/18/73 

U—19—73 


5-3-73 


5/18/73 


5/18/73 


Filed Referee's certificate on Review of Order dated 12-7-72. 

Ret. 2-20-73, Room 110, 10:30 A.M. Brown folder of papers to 

be returned to Referee. 

Filed Referee's certificate on review of order dated Dec. 21, 3. . 
Re,t. 2-27-73, Room 110, 10: K) A.M. Referee's brown folder to 

be returned to him. . . 

Filed Brlof A i; o BU K4n4^°ofir33^^ 1 .OS fix” 

£ Shoraan ^cNronlUys for General Auto. Inc. 

Filed stipulation that motion on calendar for Feb. 27, 1973, * 
adjourned by consent to March 20, 1973» 

Filed Stipulation that petition for review Dated March 13,197. 
i3 adjourned until April 3rd, 1973* 

Filed memo of law in support of debtor's petition to review th .■ 
order of Referee Herzen of 11-3-72. By atty's for debtor. 

Piled Stiprxlation that Potition for Review of tho C 
of ASA S. HERZOG bo adjourned uporuconoont of both 
partioa from April 3rd until liny—1973*. 

Rec'vd from A. Daniel Fusaro, Clerk, U.S. Court of Appeals, a 
true copy, that appeal io dismissed, n/r 

Filed Referee's certificate on review of order dated let. 16, 1 
Ret. April 2lt, 1973, Room 110, 10:30 A.M. Referee's brown 

envelope of eydu.bit3 to be returned to him. 

PILED ENDORSE: 1EHT OP JUDGE PIERCE DATED: 4/l6/73» 

RE: PE TIT I Oil TO REVIEW, DECISIONS, FINDINGS OP FACT, 
AND CONCLUSIONS OF LAW BY: REFEREE HERZOG ETC., SAIL'- 
IS AFFIRMED PURSUANT TO OP^ER DATED: 12/21/72. 

EXHIBITS RETURNED. 

Filed memo in answer to debtor's petition to review in respect, 
of the claim of Martin T.utz Appellate Printers, Tnc. ..os. bi 
by Bernard Kronthal, Att'y for claimant. 

filed stipulation that petition to revic>w be adjourned from 
May 3, 1973 t o June 12. 197?-. A fP^ed b v atty's fer respective 
parties, n/r 

Filed Notice of ;Appearanco that apocial attorneys F'j: 
Claim No. 502 are to rocoivo all copies of papers etc 
Datod:$/17/73.(Original to Roforoo) 

Piled Memorandum of Points and authorities in support 
of Potition to Review. 
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6/0/73 

6/0/73 

6/12/73 

6-15-73 . 
6-?5-73 

6- 25-73 

6/29/73 

7- 6-73 

7/6/73 

7-11-73 


PROCtF L)lN<iS 


Filed Memorandum 3ubmittod In support of Debtor's Potition 

T ft M O If I P l.T T^ft I n ^ n m /I ^ w. J /% » a __ 




I - - w-pww* V U! i/w a r 1 

i To Rov'ow Doclnion and order of Hon. Asa S. Herzor. Ro 
| Lutz Appollato Printers Inc. 


Martin 


Filod ENDORSEMENT, ro: Potition to Review and claim ; of 
(MARTIN LUTZ AFTELLATE PRINTERS, INC. ) It appbnronfbom 

tho rocord that Roforoo Herzog roachod a proper and Jupb 
decision nftor a full inquiry and hoaring. The petition to 
Reviow is doniod and dismissed. So Ordered. JUDGE RYAN. patod: 
6/8/73(SEE: ENDORSEMENT FOR FULL DETAILS.)COPY TO REFSKEE) AND 
BROWN ENVELOPE RETURNED) 

Filod Copy ;of Application and Order why Sholdon Lowo,DIobur3in 
Agont, should not bo directed to pay the claim of General Auto':' 1 . 
tion,Inc. in sum of $133,52fy*05 in accordance with Debtor's Pic: 
Rot: JUNE l8t.h,1973 at 10:30 A.M. in Room 234.Order sig^od by 
Roforoo Herzog,Datod:6/ll/73»> and proof of service. 


_ ! 


Filed affidavit of Service 
notice oi' entry of nwr.n and 


Lcrnerd Krcr'hal, Atl'y For claimant 
r riler > **tcd Jur t ., ' 373* 


} 


yj 

Inc., 


Filed notice ol' appeal fn r, ord«r of Judge yen entered .Jur.e C, 1?73, 
affirming order of ,-ti.ferec t oil owin’: claim ’■} filed on behalf of 

Luts 'Appellate ! rinterc, Inc., in tic . jr. of 220.250. <)| as a nocurmi claim* 
Filed by Jane Compton, Ksa., Att’y for the .‘.nprllant ; ebtor. Law Research /■> 
Service, 2}7 Nest 11th St., !Jev York, !..Y. inoih. Copy mailed to Rtmard 
Kronthal, Esq., Ath'y for trie claimant, Martin Lutz Appellate Printers, 

New York, I.'.Y. 10013. 

Filed notice of apf.eal fror. .order of Judge Pierce, entered April ,1^ 
affirming the order' of itefenw; lurzop o'lowin’ Claim -1?5 filed on 
of General Automation, Ir.c., i:i the sun ef -' l J3,52h.05 os n ipirrai 
Tiled by Jane Compton, Esq., Att'y fer the appellant debtor, Law Rr 
Service, Inc., 237 West 11th .'tr^ct, ”ew York, ' *p” r..*j 

Sherman h Citron, Lsqa., Att'y For the cr< utor, l'^O Avenue o:’ th 
Nov York, N.Y. 1001?. 

Filed Motion, together with Affidavit, Affirmation and Affidavits 
• of service by mail., for an Order roliov’ng Bernard nroitthal ,Esq. 
as attorney of rocord for the claimant Martin Lutz Appellate 
Printers,Inc . and substituting David M. Etti.ngor,E3q. i.^ place 
instead, on for July 1 0th, l f) 7 3 at 10:00 A.M. m Room A^/O f, 
Dated: 6/20/771 

Filed opposing affidavit v.itr proof o:’ ;•< rvl< 
of record for for claimant, art in L.it.r. 

10:00 A.L. 

Filod Ordor with Notice of Entry v/ilh Affidavit os Sorv 
Sheldon Lowe,Esq. of Krause,Hirsch ft Gross,E3q3 ., Datod 

Filed P.cfcrr' 1 j certificate on review 


and 


, -.‘fit 

behalf 
claim, 
.search 
lied to 
Americas, 


b;. Ti.-.ru Nrnntltfijj 

1 •; 1 >’ > no, H 

.1 i . . . , 


, .".,1 j 

110 , 

ice upon 

:7/5/73. 


or tor ;:at‘ d Nay 




July 31, 1073, 10:30 A.!!., Horn 10. (duferne's bn«i’ ‘older hr. 

returned to him.) 
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DOCKET NUMOUR 


7/11/73 


PROCEf DINGS 


7-2U-73 


7/27/73 


8-27-73 


C/20/73 


FORM CK 74-E 


Filed Stipulation by: Attorneys for MICHAEL S. LANDES, 
that Petition for Roveiw in nbovo mnttor of order of 
REFEREE HERZOG, be adjourned upon consont of both 
parties from 7/17/73 until AUGUST 28 th, 1973* »Uatod:7/I' , /i 
(Roturnod to PART 1 CLERK) 

Filod ORDER TO SHOW CAUSE to Stay Pnymont with A 
that SHELDON LOWE,Disbursing Agent bo 3 tayod from pay' 
the claim of GENERAL AUTOMATION,INC.,etc. RET. JULY 
19TH, l f >73 at 3:30 P.M. in Room //110.,JUDGE 
DATED:7/16/73- 


:STEV7ART,J 


Filed stipulation that petition to review be adjourned on conecr.. 

of both parties from July 31, 1973 until Au C ust 28th, 1973. 

Krause, Hircch Gross, Atty'o for Law Research Service, Inc. . 
Guilfoil, Syningtcn & PoUal.1, atty's for Randolph C. V.ohltna... 

Acj 7u tm (■ 4 ck-k/ o-* >t <> •- ^ 7 ' ' 

Filed PROPOSED ORDER and NOTICE, staying tho distribu’- 
of the moneys payable to GENERAL AUTOMATION,INC. purr*' 
to Debtor’s Plan of Arrangement ponding Debtor’s cur 
of the order allowing tho claim of GENERAL AUTOMATION 
■jKHHHt-ordored that SKEIDON LOWE,Disbursing Agent is cr 
orized to pay tho claim of GENERAL AUTOMATION INC. in ' 
sum of $ 33 , 301 . 1)1 and is authorized and diroctod to r 
any stop payment orders which ho has issued in connccM 
with the distribution and pavmont of the aforesaid sun 1 
$33,381.01 to GENERAL AUTOMATION,INC. JUDGE STEWARD, 
Datod: 7/27/73. (COPY TO REFEREE) 

Filed NOTICE TO THE DOCKET CLERK: Tho rocord on appoal 
In tho abovo ontitlod proceeding has boon certified and 
transmitted to tho United ftates Courtqcf Appeals for tho 
Second Circuit thi3 31st day of July 1973* 

Filod MEMO-ENDORSED on back of Motion filed 6/29/73. 
endorsement roads: Pursuant to Rule 4(c) of General Rules 
of this Court, it is Ordered that David H. Ettingor ,Ec.q. 
io hereby substituted in place and stead of tho said 
Bernard Kronthal, as Attorney of Rocord for tho cl aim?, n t. 
The partios are dirocted to appear bofore the Honorable, 
Asa S. Horzog to clarify tho question concerning tho 
$19,763.68 now being hold in a trunb account ;by Bornari 
Kronthal,Esq.According] y, claimant '3 appreciation that tl 
fund3 bo transferred at this time is denied pending a 
hearing bofore Referee Herzog.So ordorod. J’lDGE STEWART, 
Dated: 7 01/73. COPY TO REFEREE. 

Filed memorandum of points and authorities in opposition to petition 
to review as filed by Michael S. Landes, by Att’y for debtor. Ret. 
8-28-73. 

Filed Stipulation repetition to roview ordor of Roferot 
Herzog, -adjourned unon consont from 0/20/73 to: 
l - ~ 9 / 29 / 73 . JUDGE WZATT,DATED: 0/20/73- (roc 1 d .10/2';/73> — 
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PROCEEDINGS 






• i • 


■l 1 '* 1 ! on bnclc of Ccrtlficato cn Eerie*./ o_ | 

r.’V?-" bed: 3 .2/7/72. •• pat it ion by Kicheol S.L-.ndoa for ! 
:• v :r c rt an crd r cf r.aforco Herscr; filod:12/7/72,r -s. i 
« ■ r ~, r f Roforoo I’orroc'io rffli '.od.Co Ordered.v SEE 

hlA r J.I atcd: 9/14/73* (COPY TO REFEREE) \ 

?d r nrarr-’n of pclntn end r.uthorition in oupnorfc c 
' it'.cn to raricvjbyj^ic]^^! 3.London,n creditor rM 
L A K: d by i:chn,!! 3 cccn,i:r.rGOlio end nycn.c.tt w j. 

: irulP.tirn ro: petition for reviou b't*-1 '.V 

i’c .• i: rrl citrrroya for R-ndolr^ C. tA-hV —* 

frs.n 9/25/73 to 10/23/73. JUDGE GR1ESA, Dated: 9/2’/o. 


i / n 


33/73 


/74 


1 /74 


/• 


■ 9/74 
3771; 


nra settlement op unsigned order - - re - - 

C\. EL /.’JTC:*.Vnc:T,I!IC.'n notion for an arerd of * 

• ; • • to bo i.uoeod r<“'**'at tbo Debtor,ote.«' 

( . •/; : 0 ? IICTIC 1 C -1 SEIFIEMENT El3.On const nt t f j 

tion thi 3 application hao been deferred perJirr 0 ' 
r; V n r; ittar, docket mrber 73-2113» 1>7 tbo uni.- 
r f ■--- "“.n for tb.o Second Circuit•oUL.Jd STELAEiE’/..»: 

(co: i to referee) 

iilr ; fader ulthdrr.uing Potition to Rovlow ro: order 1 N 
0. I :rsog datod: r )/0/73»by Krause,Hirach and C-oac .r '•* '• 
for Debtor..JUDGE KACEAIION, DATED: 10/23/73• COPY 10 lEi 

Form returned.) „ . ;___ _| 

n?/ d :: 0 ncr-D on back of unsigned cec ote. 

-.r, lie .tion for thio show enuno in withdrawn by cor . 1 itr 

rpplicmt today.Aftor discussion vrith tho Court this *.:iub 
it: vithout pi jjudico.JUDGE TYLER,Datod: 1/24/74.C0PY r U iJ.EE' 

JUDGE. _ ' 

Hecoired from Bankruptcy Judge, NOTICE OP APPEAL TO DISTRICT 
COURT, fren tho Order of Roforoo ontored or.: 11/12/73 clloni: 
c? sin of .Tobn Herbert Crook,ote. RET. TTJTEDAY, MARCH li'bh.lf. ; 
ft 10: -0 /-. I. in Room No. 506. BANKRUPTCY J V S. BROTH FT-7-DEE 
LE RE: JiG. JD. (Appeal datod:ll/19/73) 


VTA'* 

Vi 

c3L 

if 

in Rot 


R r se' 7 d fron Dan’rrrptcy Judge NOTICE OP APFKAL TO DIE! 

CGETa' fren tho order of Eeforoo entered on:10/31/73 re: 

United Etaten Fidelity and Guaranty Cerpnny in the cun 
017,123.69.PET. TUESDAY, MARCH 26th, 1974 nt 10:30 A.M. 

506. (Appeal datod: 11/9/7 3BR0V.N FOLDER TO BE RETURNED. 

Filed Frief fer nprollant (re:John Herbert Crook)sub. b^: 
Krr.uoo.IIirsch and C-roos,attys. for Appellant end LotcinJKry 3 , 
Eklcr and Ilerzborg,spocial counsel to Apnollant. 

1 :c , ii.:.0EICE CP APTEAL TO THE DISTRICT COURT,fren tho order rf 
•rd.ru '*." J.rr.t.cn:l/ll/74 & in accordmo vri th hi3 docl^icn d 
11/21 /1 .(L/NhUHCE A. EEECERT,JR.,plaintiff) RET.APRIL r ,h. 

If, ft 10:30 A.M.TUESDAY, in Roon. 506 .BROUN FOLDER TO d 

- - r nr -n '/•? ' ' »-» 

V. - ■ i, J ^ ' J-. ' . 


* -• • — * 
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3/6/74 

3/11/74 

3/12/74 

3/25/74 


;3/26/74 

3/27/74 

4/1/74 

4/8/74 

4/10/74 

1-/17/74 

14 -/ 30/74 

5/2/74 

5/20/74 


DOCKET NUMUER 


PROCEE DING3 


_la-7 

i 


fORM BK 74-E 

• V. IN 


Plied Brief for rospondont(JOHN HERBERT CROOK) by 
Richard L.Aronstoin,attorney fcr respondent. 

Filod Stipulation oxtondlng tine(LAWRENCE A. BENOERT. 
to file briof. Dated 0/6/74* AND ORDER whlch is appro 
extended to and including the 26th day of March,1974* 
JUDGE POLLACK,DATED:3/11/74- 

Piled Ronly Brief for Appellant ,sub. by:Krau30,Hir~ 
Gros3 attorneys for Appellant and Botoln, Hays,Shir- 
& Herzborg,specinl counsol to Appellant.Dated:3/11/ 
(RorJoim Horbort Crook) 

Filod Stipulation extending tiruo of tho nppollant- 
Law Rosoarch Service,Tnc. to servo and file their b'. 
etc. (fron 3/26/74 to:4/l6/74* By.Krause,Hirsch and 
Gross, attornoy3 for Lav; Research Sorvico, Inc. ,Ellir 
C .Hoppenfold, Eso 4 . of Counsol for L aw Research Servi' 
Inc. andKmnor,Mnrx,GreonlGO and Backus,ftttornoya 
for U.3. Fiodllty and Guaranty Co.Dated:3/14/74* 

SO ORDERED,JUDGE MOTLEY,DATED:3/26 /74* 

* * % 

Piled Brief of appollnnt(LAURENCE A. EENGERT,JR.)e; ' 
by:Richard Allyn, Shaffer,attornoy for Appellant,Da 

3/26/74- 

Piled Stipulation oxtonding tine (U.S.P. & G) fron 
3/26/74 to:4/l6/74-t-TUBGS MOTLEY, DATED: 3/26/74 • 
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Filod Brief for Appellant, sub. by :Krause,Hirsch and Cv j 
attorneys for Appellant,Doted:3/20/74* 

Filod Brl6f ! ' for Appellant sub. by :Krause ,Hir3ch and ( i 
Attorneys for Appe 3 lont. Dated :4/4/74.RE :LAVJR2NCE A.BEEC r . 


Filed rEM0-END0RSED(on back of Brief of AppelIant,Do ted; 

3/26/74).Matter adj. to:MAY 21nt.74 BENGERT.JR. 

So Ordered.JUDGE TENNEY,DAFED: 4/9 /'(h • 




Filed Stipulation oxtending tine and Order.adj our. i 

fron 4/16/74 to:5/7/74. JUDGE PIKRCE,DATED:!|/l6/74. 

(U.S. FIDELITY) ! 


Filed Brief of Appellee ( U.S.F.Jc G. CO. ) nub. by: 

W<ndcl3 ar.d Marx,Attorneys for Croditor-Appelleo. 

Filed BRIEF OF APPELU.E (LAWRENCE A. 3ENGERT,JR.) 
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IN THE DISTRICT COU> x ‘ OF THE UNITED STATES 

FOR THE SOUTHER* DISTRICT OF NEW YORK 

_ _—-—r, 

IN THE MATTER a 

J OF ■*» r"j 


Jw IU*BlU"lf«a.lNC r.HIIM-' 

•O CSCMAMOC Fk«CI AT • «OAO»A*. NIW »©■« 


SECURED .JM 


.J IN PROCEEDINGS FOR 

. . .... , / AN ARRANGEMENT 

•' LAW RESEARCH SERVICE, INC. .“-'i. 1 0 lSl/i? i ?1 Q 5g8 

ASA S . ) *•- 

--—---^-reiuaf. 

JOHN HERBERT CROOK, 1 ***J NO. _* 

./Vo 1110 San Jacinto Boulevard, Austin, T ' . 

°ia th* County of Travis Su„ cl Texas 

i. (,) indivi dual • as a Secured Creditor: 

T/nt »* beremalter designates himstll as claimant (ct as appears below) 

(b ) CO-PAR TNERSHIP 

That he is a member of ...... 

* co-partnership, beiciatli" designated as elm,meat, composed oI tbt undersigned tod 


No - 


5 and carrying on business at No. v' / 1 i 

« Count/ a/ Sutto1 V W 

| j fc) C ORPORATIO N ) 

■£ 7"/ijt l>» <« •' _ . ^ 

g J corporation organized tad enisling undo/ »4e li»i «F «** Slow o/ 

1 or No. , *" 

fc Count/ o/ Sf«* 

g ! proo! oI claim on <ti toil//. SJtd corporation la bcrcmaltcr designated aa tfto claimant. 


(or aa appears below) 


and carrying on business 
and is duly authorized to make this 


the abort‘named D^or ^ft^dbelor^he Ihnr’by [o , a/ai^bim oMAo petitmn ^J'^/ate of 

jf'Vev ‘aft nu^'ir'om ''^o\'on liep’- {?. \%8<f i o date ' of ’ payment | 

j * ^ That the consideration of tnis debt (of liability) is as follows: 

On November 28, 1969 Debtor duly assigned its right, • 

in and to its claim, judgment and proceeas therefrom again-t The -esttin 
Union Telegraph Company to the extentand in the amount of ^-o,32J.oo 'it 
interest a? r the rate oi 8S per annum from November 28, 1969 to the aate of 
payment, in an instrument in writing, copy of which is annexed hereto. . 


f^-rtrerhwmiTSC ^ wml-th freer* -fir tfr -Oefrvr if-J rrrr^nr srriTtjn r,T Vt TbTTKtnriX-rtir 

et*e*4 T nmr- + nmrm re-ex rc r rrr rvmrerrmr -mr.rxe? errreejnrrw,tnr.Trr mStmnrt t.nril. 

4. That no part of the debt [or liability] has been paid, except non© . 

5. That there are no set-offs or counterclaims to the debt [or liability], except none • 


6. That claimant does wu hold, ar.d Ajj-A** oo* 4 /y♦*«**»«FH^-«rd*r:'« 

bThe t T tvrTts mnr r rs m r ? had or received, owy security or securities for the debt [or liability J. A :r>::c as SCt 

forth above. 


z i r -1 n-.fit-mrrrrr^fTirr^<t* irr-rrr-.-j —vr v ,,,,, , .. 

2 ; Mlwnt/M/i/rninr-lliv i»ls^p-?FW*V *f‘***er,-** 1 f*FFbren*Ptt.r*lMAFtirxrFi'l . nrrvp 


•7T-*'?rrirTX*-vrin-Ter 


p.-—+H-the~debr-irrertr-rera—iT7ir<ri--Tircmmr1-i-km-l-r-VTV, J.. T oT^vW/-*rr^.,..' 1 JB- -nmiiVn<nTVr 

*r-Hrrhe -reer^reveelerT rr-rr**r^T _ _ ^ i__ 

_- 

(vr vrtrrmcvtizjir nnns:mrr[,'V-ur.‘!l T~JTfZCb7T r.Torcjr zrd-ttm ■no’TirdgmrnrtnT been Time-mnt'rnm. nnrpr 


Dated at Austin, Texas 

4 

tbit 17th day ol July 


Jjij} 'Jlzj-Suc^l 


, | In iioitluel, rinmf or Ofl.rtr 


C ■=: 9 x v • * c ^ a. 9 » m 


POWER OI ATTORNEY ON REVERSE SIDE 


;.p 




S' V 


• t » 


r. RICHARD L ARONSTTIN, KK1SEL, LESSALL, MINTZ t DOWLING rep, 

Tht undersigned. JOHN HERRERT CROOK 

T v avis Sr.,",, Texas 

lieiior aiorr.j,.'. „■ I . rI> *, ,i'r {!;_'» nnj'rr''',"'',"" n? Vi”'*. *" ' rc, " nr ' »"*'»«» el the 

end in tie name o, lie under. inn-d r* — «r ... . ' mini I i' lie loan, ..nj lor lie un, .'el signed 

A,TThr~, ----- -— _ r-7~ZZZZZ~Z~Z'ZtZ?lZZZZ~'" 4 '''"'" > "‘’ J ~‘ — ; 

p/ f or cl oil.n ,ZiZderZ on Z~e~~U Imdnn^nTj' 

w “'’ ,lt ' f»»«! to aril rd wn-eere j, jnv other merlin. or V S!" r '‘ ' ,n ’ ' verier, .r nrd . mine,I, u I :.i, ,evrr; and 
mill it hilJ therein lor any vl lit purport, .lore,aid. * meeting. or creditors, or silting or sitting. o/ i* e ,- C ; trt, which 

j:;‘H*" ,A "* 


Signed, t'tlrd end delivered 
to the pretence of 


(C*fj»r»U fUal) 

STATE OF TEXAS 
COUNTY OF TRAVIS 

Acknowledged belore me tbit 



«a; io or nrreur.ro united, the /\, 


S*. 


-XL.S.) 


INDIVIDUAL 


/7>rC if*/ 0 / July, 


/» 7 ? 

—Ck-L^c- WYATT 

t/ Kwt*fJ fufcl.e or Conn u.«n«r of Dro4a * 


sr^rr or 

COUNTY or 

Om the 


day of 


PARTNERSHIP 


II . belore me pettooaJly came 
to me known, wb. thereupon mad. ,o,emn oetb and acknowledged be,or. me tba, be i. . mernbe t o, 

the partnenbip in wbo., b.b.,1 be act. and In who,, name be ...cut.d ,b. ,or.going * 


instrument. 


Notary Publ.c or CeaaiuoMr mi Dmm4s 


STATE Or 
COUNTY or 

On tba 


CORPORATION 


day oi 


• * 1* . belore me pertenally came 

corporation, and tba, be „gned b„ name thereto by like order. ’ * d " ,c,0 >‘ •' kaid 
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ASSIGNMENT made November 28, 1969 by LAW RESEARCH 
SERVICE. , INC., a corporation having its principal place 
of business at 60 Hudson Street, New York, New York, as 
Assignor, and JOHN HERBERT CROOK, having an office at 
1110 San Jacinto, Austin, Texas, as Assignee. 

WHEREA^. in or about 1967, Assignor commenced an 
action in the Supreme Court of the State of New York, 

County of New York, against Western Union Telegraph Co., 

R. W. McFall, Charles deBretteville, Harry E. Figge, Jr., 
William D. Gaillard, Eugene M. Geddes, Leonard H. 

Goldenson, John S. Hutchins, Clarence H. Linder, W. P. 
Marshall, T. F. McMains, John F. Rich, Harper Sibler, Jr., 
and Louis Yaeger as defendants, under Index No. 20092/1967, 
asserting a claim and demand for breach of contract against 
said defendants, in which action a decision was rendered on 
May 27, 1968 by Supreme Court Justice Irving L. Levey, find¬ 
ing that defendant Western Union Telegraph Co. breached its 
agreement with Assignor and directing assessment of damages 
resulting' therefrom; 

NOW THEREFORE, for value received the Assignor here¬ 
by assigns to the Assignee the interest of the Assignor in 
said claim and demand and any judgment entered or to be en¬ 
tered thereon and the sums of money that may be obtained by 
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moans thereof or as a result of any settlement or compro¬ 
mise of the said claim and demand or judgment to the ex¬ 
tent and amount of $25,923.65, together with interest j 

thereon at the rate of 8% per annum from the date hereof. I 

I 

The Assignor hereby irrevocably appoints the As¬ 
signee its attorney, with power of substitution and revo¬ 
cation, to use all lawful means for the recovery of the 
amount of $25,923.6o together with interest thereon at the 
rate of 8% per annum from the date hereof to the date of 
payment, due or to become due on said claim and demand or 
judgment, and upon payment to acknowledge satisfaction or 
to discharge such judgment to the extent of said sum of 
$25,923.65 with interest thereon at the rate of 8% per an¬ 
num from the date hereof to the date of payment. 

Tne Assignor represents and covenants that it will 
not collect and receive any part of said claim and demand I. 

or judgment nor release or discharge such claim and demand 
or judgment unless and until payment to the Assignee has 
been made’in the sum of $25,923.65 with interest thereon 
at the rate of 8% per annum from' the date hereof to the date 
of payment; and that such claim and demand or judgment to 
the extent provided is free from liens of attorneys. 

#1 

IN WITNESS WHEREOF the Assignor has caused these 
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presents to be signed and acknowledged the day and date 
first above written. 

LAW RESEARCH SERVICE:., INC. 

By A/ &U/AS. c. /i / ofS<r<orf Lj? 

Ellias C. Hoppenield, President 


(S 


ATTEST: 


N P/[0L (I. 

'Secretary 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) SS - : 


On this 28th day of November, 1968 before me personally 
came ELLIAS C. HOPPENFELD, to me known, who being by me 
duly sworn, did depose and say that he is the President 
of Law Research Service::, Inc., the corporation de¬ 
scribed in and which executed the foregoing instrument; 
that he knows the seal of said corporation; that the 
seal affixed to said instrument is such corporate seal; 
that it was so affixed by order of the Board of Direc¬ 
tors of said corporation, and that he signed his name 
thereto by like order. /%. r „ >rv , 

E'.o vy , /V ; .:VrV»VV: rVoi* • 

_ i . 2i z:r/7vj 
Oualif.. -a it f.v V Cot in tv 

— 


Notary Public 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
(In Bankruptcy) 


3a- 1 


In the Matter 
o f 


LAW RESEARCH SERVICE, INC., 

Debtor. 


no. 71-B-598 


United States Court House 
Foley Square, New York, N.Y. 


October 31, 1972, 2:15 P.M. 


Before: 


HON. ASA S. HERZOG 


Referee 


ADJOURNED HEARING ON MOTION OBJECTING 
TO CLAIMS. (JOHN HERBERT CROOK) 


Appearances: 

Messrs. KRAUSE, HIRSCH & GROSS 
Attorneys for Debtor, 

41 East 42nd Street 
New York, New York. 

By: HYMAN GOLD, ESQ., of counsel 


BEATRICE R. COTTLIEB 
Official Court Reporter 
Room 230, United State* Courthouse 
Foley Square, New York, N. Y. 10007 
REctor 2-3933 
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Appearances (continued) 
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Messrs. KRISEL, LESSALL, HINTZ & DOWLING 
Attorneys for John Herbert Crook, 

598 Madison Avenue 
New York, New. York 

By: RICHARD L. ARQNSTEIN, ESQ., of Counsel 

Messrs. LEVIN A WEINTRAUB 

Attorneys for Creditors' Committee 

225 Broadway 

New York, New York 

By: MICHAEL J. CRAKES, ESQ., of Counsel. 

MR. GOLD: Will your Honor please look at 

the Notice of Motion dated July 26th, 1972 and 
address yourself to Schedule A which has the 
claim of John Herbert Crook, No. 502 in the 
amount of 25 thousand -- 

THE REFEREE: Let me find it. 

MR. ARONSTEIN: Excuse me, your Honor, I 
am not a party to that. 

THE REFEREE: I don’t see any 3uch motion. 
MR. ARONSTEIN: I don't understand it. 

THE REFEREE: Just a moment, please. 

MR. C^LD: You should have before you a 
Notice of Motion and in the upper right-hand 
corner it says "Notice of Motion to reduce 
claims" — 

THE REFEREE: Off the record. 

(Discussion off the record). 













THE REFEREE: All right, I have it, July 

26th. 

Now, what do you want me to address myself tol 
MR. GOLD: Claim No. 502. 

THE REFEREE: Claim 502, objection to the 
claim of John Herbert Crook for $25,923.65. 

MR. GOLD: Right. 

THE REFEREE: Now, counsel, do y>u want to be 

heard? 

MR. ARONSTEIN: Yes, your Honor. 

MR. GOLD: Before you hear him, your Honor, 

would you also find the Notice of Motion dated 
July 19th, 1972 -- take my copy -- and I want 
you to look at Schedule B of that motion, and 
at the bottom there is the claim of John Herbert 
Crook, same amount, 

THE REFEREE: The same amount but the 
objection is different than the one that I 
previously looked at, it says the debtor has 
already filed an objection to creditor's secured 
claim and repeats the same here. 

MR. GOLD: Right, because he filed another 

claim. 

THE REFEREE: Debtor indicates liability 


4 








1 

2 

1 

in the sun of $15,500. 3a-4 


3 

Now, on the earlier one you just handed me 


4 

you assert that the claimed lien was not 


5 

perfected, that the alleged lien is voidable 


6 

under §60 of the Act, and the claim does not 


7 

allege any lien under any circunstances and the 


8 

assignment by the debtor to the claimant is of 


9 

no force and effect. 


10 

All right, now I have got them both. 


11 

Schedule B on this earlier one is a lien 

1 

i 

12 

claim asserted by creditors who have not filed 

I 

j 

i 

13 

claims. 

i 

• 

14 

All right, I am looking at them. 


15 

MR. GOLD: Now, Mr. Aronstein has to advise 


16 

me whether he will press his claim or withdraw 


17 

it, that's all. 


18 

MR. ARONSTEIN: First, your Honor, may I 


19 

state, I do not have that second motion dated 


20 

the 20th something of July. I have the notion 


21 

of July 19th, 1972. Whether it was mailed to us. 


22 

I don't know; it was not received by us. 

1 

23 

THE REFEREE: I don't honor that statement. 


24 

It was mailed to you and there is an affidavit 

f 

25 

of mailing and that is sufficient for me. 

i 

I 


• 
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V 


BS 








MR. ARONSTEIN: I didn't say it wasn't 
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mailed. I said it was not received. However, 

I don't think it makes any difference. 

Now, as I attempted to state before, the 
debtor docs not have as the result of a direct 
promise to pay an obligation to John Herbert Crook 
of this nature of $25,923. However, in the 
event -- 

THE REFEREE: I am not interested in any 
events. Have you got a claim now or haven't you? 

MR. ARONSTEIN: Your Honor, we have two 
claims now, one of which I thought was before 
your Honor. 

Now, I refer your Honor to a notice of 
cross-motion which was returnable July 14th, 1972. 
I don't know if that is before your Honor at the 
moment. 

If I can refresh the Court's recollection: 
at that time Western Union moved to compel the 
debtor to complete its settlement, to obtain 
various stipulations, and to make payment to 
Mr. Julien and Mr. Geller and others including 
assignees of the amounts which were deposited 
in the special account, subject to your Honor's 
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signature. I think there was a $450. thousand 
fund. That was under the stipulation between 
Western Union and the debtor, a fund to pay 
attorneys and assignees who held assignments. 

THE REFEREE: I know about it; get on 
with it. 

MR. ARO’iSTEIH: At that time I brought on a 

cross motion before your Honor to compel the 
debtor likewise to pay Mr. Crook the amount of 
$25,923. Your Honor did not hear it at that 
time and 6aid it would come on — I don't recall 
when, but some time after that. 

It was ray understanding that our cross 
motion was on before your Honor today, but 
apparently it is not, 

I therefore will file papers to bring on 
such a motion to compel the debtor to pay out 
of the sum on deposit for that purpose the 
assigned amount. 

We do not assert a direct claim for that 
amount against the debtor. However, I believe 
the debtor will probably interpose objections 
to the payment of that sura out of the fund. 

If the Court should find that the sum 













1 
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should not be paid out of the fund, I believe 
we would then have a choatc claim against the 
debtor for at least $25,923. for breach of the 
warranties. 

For that reason I do not think I should 
withdraw thi3 claim and I believe the objections 
to the present filed claim should bo held 
following your Honor's decision on my motion 
which I previously made returnable July 14th. 

THE REFEREE: Oh, nonsense. 

Proceed with your objections, Mr. Gold. 

MR. GOLD: Are you withdrawing it? 

THE REFEREE: He is not withdrawing it. 
Proceed. 

MR. ARONSTEIN: I don't think I should 
withdraw it. 

THE REFEREE: I don't know what you are 
talking about. 

MR. ARONSTEIN: If the Court does not 
understand I would like an opportunity to make 
it clear. 

THE REFEREE: I know enough of what you 
said. Let's go on with this. 

MR. GOLD: Your Honor, I offer in evidence 
















an agreement between John Herbert Crook and ^ a_ 
Law Research Service, Inc. and Ellias E.Hoppenfeld 
dated November 28, 1969. 

THE REFEREE: Any objection? 

MR. ARONSTEIN: I supplied that, your Honor, 
on behalf of Mr. Crook. Could that be deemed 
marked? 

MR. GOLD: You will get it back. 

MR. ARONSTEIN: But it is already in 
evidence in another Court. 

MR. GOLD: Can wo mark the back? 

MR. ARONSTEIN: I guess so. 

THE REFEREE: You are not appearing in 
opposition to the motion, arc you? 

MR. CRAMES: Except, your Honor, I have on 
behalf of the committee made an order to show 
cause which is returnable — 

THE REFEREE: That has nothing to do with 
this motion. 

MR. CRAMES: It does, your Honor, in the 
sense that we are interested in the validity or 
invalidity of this secured claim because we are 
seeking to preserve liens. 


THE REFEREE: Mark it 









(Agreement between John Herbert Crook, :ia _r l 
Law Research Service, Inc. and Ellias E. 
Hoppenfeld dated November 28, 1969 marked in 
evidence as Debtor's Exhibit 1). 

MR. GOLD: I offer in evidence a document 

entitled Assignment made November 28, 1969 by 
Law Research Service, Inc. to John Herbert Crook, 
and ask that it be marked as Debtor's Exhibit 2 
of today's date. 

Mr. Aronstein, any objection? 

MR. ARONSTEIN: No objection. 

THE REFEREE: Mark it. 

(Assignment made November 28, 1969 by Law 
Research Service, Inc. to John Herbert Crook 
marked in evidence as Debtor's Exhibit 2). 

MR. ARONSTEIN: I also provided that, your 

Honor. 

THE REFEREE: Very well. 

MR. GOLD: Mr. Aronstein, will you concede 
for the record that the sura of $25,923.65 
mentioned in both Debtor's Exhibits 1 and 2 
were not paid by Law Research Service, Inc. to 
your client? 

MR. ARONSTEIN: That was paid by no one to 
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my client, Mr. Gold. 

MR. GOLD: I am asking for a concession. 

THE REFEREE: If that was paid by no one 
It means it was not paid by the debtor either. 

MR, GOLD: Your Honor, I want to call your 
attention -- I want you to read paragraph 2 of 
Debtor's Exhibit 1 (handing same to Referee). 

Debtor's Exhibit 2 is the assignment which 
was given pursuant to Debtor's Exhibit 1 (handing 
same to Referee). 

MR. GOLD: Mr. Aronstein, will you also 

concede at this time that a copy of the assignment 
was not filed in the office of the County Clerk 
of the County of New York? 

MR. ARONSTEIN: Mr. Gold, I cannot concede 
that at this time. It was submitted for filing. 

I cannot state personally that I know it was not 
filed. 

MR. GOLD: Mr. Aronstein, will you take the 
witness stand, please? 

RICHARD L. ARONSTEIN, of 180 

Park Row, New York, New York, called as a witness 
on behalf of the debtor, having been first duly 
sworn by the Referee testified as follows: 
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DIRECT EXAMINATION BY MR. GOLD: 
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Q Mr. Aronstein, you are an attorney duly 
admitted to practice in the State of New York? 

A I am. 

Q How long have you been practicing here? 

A Something over twenty years. 

Q Are you the attorney for John Herbert Crook? 
A I am a member and associated with the firm of 
attorneys for John Herbert Crook. 

Q Were you acting in his behalf in connection 
with the negotiation of an agreement which has bqen 
marked as Debtor's Exhibit 1? 

A I cannot answer that equivocally or unequivocally 

yes or no. 

Q Did you have -- 

A I can clarify it, 

W 

Q Did you have Mr. Weiner af your office / 
execute Debtor's Exhibit 1? 

A Yes, I did. 

Q And in so doing did you act on behalf of 
John Herbert Crook? 

A Yes, I did. 

Q Did you make an effort to record in the 
County Clerk's office of the County of New York a copy 


25 
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of the assignment which is Debtor's Exhibit 2? 

A Yes, I did. 

Q Did you file the same? 

A I submitted it by mail for filing to the County 
Clerk's office of the County of New York. 

Q Was it returned to you? 

A No, it was not returned to me. 

Q Do you know whether in fact you filed it? 

A I do not know whether in fact I filed it, 

I submitted it for filing by mail to the County Clerk 
of the County of New York. 

Q So you do not know whether you complied with 

Section 50J.9, subd. -- 

THE REFEREE: That is not going to be 

good enough. 

MR. GOLD: I am going to show it to you. 

THE REFEREE: I mean it will not be good 
enough, the fact that he does not know. You 
will have to have someone here — 

MR. GOLD: If he wants to assert a lien 

he will have to prove his lien. 

THE REFEREE: His testimony is that he 
mailed it there, and now you will have to rebut 
the fact that they received it or that they 




1 


Aronstein - direct 


3a-13 



2 

3 

4 

5 

6 

7 

8 

9 I 

; I 

10 i 

11 
12 
13 

|| 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


recorded it there 
records and says 
MR. GOLD: 
continuation. 


» b y somebody who searched the 
it was not filed. 

Then I will have to ask for a 


BY MR. GOLD: 

Q Will you be good enough to examine Section 
5019, subd. C — 

A In ray capacity as an attorney, may I ask whether 
we are continuing? 

THE REFEREE: We will decide that when 
we get through. 

Q Will you look at that Section and tell me 
whether you acting on behalf of your client complied 
with that section and filed a copy of the assignment 
which is marked Debtor's Exhibit 2 of today's date? 

A I cannot state a conclusion to the effect that 

* * -v. 

I filed it. What I did was enclose this in a properly 
addressed post-paid envelope with a written request 
that it be filed, and addressed it to the County 
Clerk of the County of New York, and — 

Q And your answer i3 that — 

A I object to the question as it calls for a 

conclusion, 

MR. GOLD: We will have to get a copy of 
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the docket. 

THE REFEREE: Or a Xerox copy, or authenti¬ 
cated, or something of that nature. 

So far all I have is testimony that he 
put it in the mail in a properly addressed 
envelope, addressed to the County Cleric, and 
I assume it had a return address on it. 

THE WITNESS: That's right, your Honor. 

THE REFEREE: And counsel said he did not 
receive it returned in the mail. At the moment 
the presumption is that it vas received by the 
County Clerk. 

MR. GOLD: I will ask for a continuance. 

I have no further questions of this 
witness. 

THE REFEREE: You may step down, 

(Witness excused). 

THE REFEREE: Are you going to adjourn now? 

MR. GOLD: No, Let me get rid of my 
■witnesses and just leave that open, that one 
thing. 

THE REFEREE: Just that one thing. 

MR. GOLD: Yes, and I will send him a copy. 

THE REFEREE: All right. 
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PAUL WIENER, residing at 1156 East 103d 
Street, Brooklyn, New York, called as a witness 
by the Debtor, having been first duly sworn by 
the Referee, testified as follows: 

DIRECT EXAMINATION BY MR. GOLD; 

Q Mr. Wiener, are you now connected with 
Law Research Service, Inc., the debtor? 

A No, sir. 

Q Were you ever connected with that company? 

A Ye3, sir. 

Q When? 

A I was an officer and director of the company from 
1965 tl- 'Ugh March 31st, 1970. 

Q Do you know Mr. Aron9tein, the gentleman 
sitting to uiy right? 

A Yes. 

Q Did you ever meet him before? 

A Yes. 

Q Did you ever meet hira in his office? 

A Yes. 

Q And did you have conversations with him 

relative to Debtor's Exhibit 1 of today's date? 

A I don't know what Debtor's Exhibit No. 1 is, 

Mr. Gold. 





Wiener - direct 
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Q • That's a good answer. 

Will you please look at Debtor's Exhibit 1 
of today's date and tell trie whether you had any 
occasion to discuss it with him? 

A (Witness examines same). Yes. 

Q will you tell the Court when it was, what 
you said to him and what he said to you? 

A On November 23th, 1970 — excuse me, 1S69 — 

Mr. Hoppenfeld and I proceeded to Mr. Aronstein's 

V 

offices which I believe are located somewhere in the 
sixties on Madison Avenue, for the purpose of consummat 
ing a settlement agreement in relation to an action 
relating to a Mr. Herbert Crook of Texas, who was a 
franchisee of Law Research Service, and had instituted 
an action against the company for alleged breach of 
contract and certain other allegations. 

On arrival at Mr. Aronstein's office, he had 
been in consultation, and in fact was in consultation 
over the phone with a Mr, Hcarneor Mr. Crook relative 
to the settlement of the proceedings and the complete 

t 

cutting off of Mr. Crook as a franchisee, and any 
other matters relating to his franchise contract. 

There was an original draft of a settlement 
agreement that was presented to Mr. Hoppenfeld and 


myself. 
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I read it through and I objected to the woriir.g 
that was originally stated in there, as inasraueh to me 
as a layman it did not appear to state that it was in 
full settlement of the claims asserted by Hr. Crook. 

At that tine Mr. Aronstein stated that he did 
not think it was necessary, but to satisfy me as a 
layman he would then change the writing so that I 
would be satisfice* 

I don't recall the exact wordings that were 
changed but I know there were some words put in to 
the effect that this was a settlement of the contractual 
dispute between Mr. Crook and Law Research Service, 
and it was to pay Mr, Crook the. original franchise fee 
plus some alleged costs that he had incurred in trying 
to operate his franchise. 

THE REFEREE:Was that 25 thousand plus 
at least? 

THE WITNESS: Vos, your Honor. 

THE REFEREE: That was $13,500 that he had 
paid to Law Research plus some other expenses 
he had amounting to $10,423. 

THE WITNESS: Yes, your Honor. 

THE REFEREE: And that made up the 
$25. thousand. 



cross 

Wiener - direct * 3a 

THE WITNESS: Yes, your Honor. 

. the REFEREE: And he was to get that in. 
satisfaction of his claim against Law Research? 

THE WITNESS: That is correct; in addition 
to which there was a proceeding, I believe in 
Travis County, Texas, that was scheduled on 
for sometime in the very near future, and it 
was determined that this was to be adjourned — 

I don't know if that is the proper word — 
adjourned immediately in order for that action 
not to continue pending this settlement. 

MR. GOLD: Your Honor, I have no further 
questions of the witness. 

CROSS EXAMINATION BY MR. ARONSTEIN: 

Q Mr. Wiener, did you examine Debtor’s 

Exhibit 1 and Debtor's Exhibit 2? 

A I have only seen 1, Mr. Aronstein c 

Q This may be the other, I show you some¬ 
thing called Debtor’s Exhibit 2 in evidence (handing 
same to witness)• 

A (Witness examines same). Yes. - _ 

Q That answer yes is to which question? 

A To the question have I seen both 1 and 2. 

Q Were you present when that v:as signed at 
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that time? 

A Yes; in fact my signature appears on the last page 
as the secretary of the corporation. 

Q And is H»it the instrument that was in fact 
signed at that time? 

A Well, this is one of the instruments that wa3 
signed. 

MR. AE0N5TEIN: Excuse me, your Honor, 
may I show Debtor's Exhibit 1 to the 
witness? 

THE REFEREE: Yes. 

Q I show you Debtor's Exhibit 1 and ask you 
the same question concerning Debtor'3 Exhibit 1. 

A (Witness examines same). 

MR. GOLD: What was the question? 

Q It* that the instrument that was signed, and 
is your signature on the instrument? 

TIE REFEREE: I want to see that Statute 
again, please. 

A Yes, I have signed both of these. 

Q Were those papers delivered to me at that 
time, on the date you mentioned, November 28, 1969? 

A Yes. 

Q For Mr. Crook? 
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Wiener - direct 

A They were left with you, as I recall, and we 3 ' 3 " 2n 
received one copy or perhaps two — I don't recall how 
many, 

Q Of each? 

A Of each, yes, each exhibit. 

Q When you say one copy — 

A One of each, yes. 

Q And did you also sign and deliver a 
certificate of resolution and certification, which I 
will hand to you in a moment? 

A (Witness examines same). Yes. 

Q And you affixed your signature to that paper 
I just handed you, and to Exhibits 1 and 2 by direction 
of the Eoard of Directors of Law Research Service, Inc., 
is that correct? 

A That is correct. 

MR. AROHSTEIN: I ask, your Honor, that 
this paper consisting of two pages be marked 

9 

as Creditor’s Exhibit A in evidence. 

MR. GOLD: I have no objectiou. 

THE REFEREE: Mark it. 

(Certificate of resolution, etc. referred 
to marked in evidence as Creditor's Exhibit A), 

Q Mr. Wiener, you testified to your rccollectio 








Wiener - cross 

of a meeting at tny office on November 28th, 1S69 at ? a_ - 1 
which you stated that the delivery of these papers, 
Debtor's Exhibits 1 and 2, the assignment and the 
agreement was a contractual settlement of the dispute 
between Mr. Crook and Law Research Service, Inc.; 
do you recall testifying to that effect? 

A Why, I said it was a settlement of a dispute 
relating to the contract. 

THE REFEREE: I didn't hear him say 
contractual settlement. 

MR. AR0N5TEIN: I jotted it dov/n. 

THE REFEREE: Maybe he did. I just said 
I don't recollect him using the word. 

MR. AROKSTEIN: I will accept his recollec¬ 
tion, your Honor. 

Q Do you recall whether there were any 
conditions to that settlement contained in the instrument 
I referred to without looking at them for the moment -- 
from your recollection? 

MR. GOLD: Your Honor, I object. The 
documents are in evidence and they speak for 
themselves. 

THE REFEREE: Sustained. 

MR. AROHSTEIN: Then, If your Honor please. 
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I move to strike the testimony of Hr. Wiener 
in relation to what was contained, and whether 
there was a settlement of the dispute between 
the parties, all of those matters embodied in 
the exhibits in evidence. 

THE REFEREE: You i.ere delayed in your 
notion. 

Denied. 

HR. ARONSTEIN: Your Honor, I didn't think 
we were playing the game of objections to 
evidence, 

THE REFEREE: Now you have learned that 
this is a Court of Law and we proceed according 
to the rules. 

MR. ARONSTEIN; All right, sir. 

THE REFEREE: I don't know what you thought 
this was. 

MR. ARONSTEIN: A search for the truth, 
your Honor. 

THE REFEREE: That is what a Court of Law 
is and that's why it has rules of evidence. 

MR.ARONSTEIN: I have no further questions 
of Mr. Wiener. 

THE REFEREE: You may step down. 
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(Witness excused). 

MR. GOLD: I have no further witnesses. 

THE REFEREE: I want to know what your 
theory is. 


MR. GOLD: I have two theories -- 
THE REFEREE: First of all they did enter 
into a contract to settle their differences for 
$25. thousand. 

MR. GOLD: Correct. 

THE REFEREE: Is there conceded a liability 


of $25. thousand? 

MR. GOLD: No, and even he doesn't take the 
position -- the position he takes, and he is 
right; we never agreed to pay his client 
$25. thousand. He adnits it. 

THE REFEREE: You agreed to assign him 
$25. thousand, 

MR. GOLD: Assign him — now if we agreed 
to assign it to him, and that is the Section I am 
calling your attention to, which says that if 
you have a right to enforce a portion of a 
Judgment then you have to file it in the County 
Clerk's Office. That is only one argument. 

My second argument is, and I call your 
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attention to paragraph 2 — I don't know if you 
have it in front of you. In paragraph 2 of the 
agreement -- 

THE REFEREE: If the assignment wasn’t paid 
before that date it was not enforceable. 

MR. GOLD: That's right. 

MR. ARONSTEIN: T’ould your Honor refer to 

paragraph 2 — 

THE REFEREE: That is what I cm going to do. 

It says' that the plaintiff will adjourn 
this action in Texas to May 31st at which time 
if the aforesaid assignment has not been paid 
in full the plaintiff may proceed to trial of 
the suit against the defendant in the Texas 
Court on the merits, as if this agreement had 
not been executed. 

MR. AR0HSTE.4: That's right, the right of 

the plaintiff in the Texas action to proceed to 
trial without restriction, whereas in the 
earlier portion of the agreement, restricted 
himself not to proceed to trial until after 
May 31st. 

Now, that in of itself, your Honor, is 
not an abrogation of the assignment. 
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THE REFEREE: I agree with you. 

It docs not say that the assignment shall be 
null and void — and these are pretty caoable 
la^ryers. If that is win t they would have meant 
that is what they would have said. 

All it says here that if it has not been 
paid before the adjourned date which is Hay 31st, 
they may proceed with the suit down there as if 
the assignment had not taken place. That's all 
it says, and I sustain his position on it 
completely. 

Now, don't pursue that point any further. 

What remains to you now? 

MR. GOLD: What remains is my searching 
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the records in the Supreme Court. 

THE REFEREE: To see whether it was filed. 

MR. GOLD: To see whet .„r it was filed, 

and if it was filed I as an officer of this 
Court will furnish you with information that 
it was filed. 

THE REFEREE: We will have to have testimony 
on that. 

MR. GOLD: I will get a certificate and I 
will mark it into the record. 
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MR. ARONSTEIN: Now, tf your Honor please. 




3 

the right of Mr. Crook to a portion of the claim 




4 

that Law Research at that time had against 




5 

Western Union cams into existence on November 




6 

28th, 1969. I think that is conceded. 


1 


7 

In addition to the right to the portion of 




8 

the chose in action that Law Research Service 




9 

had against Western Union, Law Research also 




10 

agreed that the creditor, the sssignee, should 




11 

receive the proceeds flowing from that chose in 
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12 

. action which was anticipated to be a formal 
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judgment. 




,4 

However, the transfer of Law Research 




15 

Service rights against Western Union took place 




16 

on November 28, 1969. 




17 

THE REFEREE: What took place? 




18 

MR. ARONSTEIN: The transfer,sir. This is 




19 

a transfer. This is not a security granted to 




20 

Mr. Crook. This is an outright, unconditional -- 




21 

from the viewpoint of the assignment 




22 

THE REFEREE: It is nn assignment. 




23 

MR. ARONSTEIN: That's right. 




24 

THE REFEREE: If is ar assignment of a 
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part of — 
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MR. ARONSTEIN: Of a claim, your Honor, 
not a Judgment first but a claim first. 

THE REFEREE: A claim and demand against 
Western Union. 

MR. ARONSTEIN: Right. This is the 
assignment itself (handing seme to the Referee) 
that I received -- 

THE REFEREE: Wait a moment, please, 
(examines same). 

At the moment I agree with your analysis. 
Law Research asserted a claim against Western 
Union upon which!it instituted suit. That was 
the WHEREAS clause. 

Now they assigned the interest of Law 
Research in and to the claim and any judgment 
that may result therefrom to the extent of 
$25. thousand. 

So far I follow you. 

Now, what is next? 

MR. ARQNSTEIN: Our position is then that 
the transfer as described in the Bankruptcy Act 

THE REFEREE: The assignment of the 
interest to the claim -- 

MR. ARONSTEIN: Took place on November 28, 





4 


3a- 2 


1969, more than a year and a half prior to the . 
filing of the petition here. 

At that time, your Honor, and I believe 
that Mr. Gold’8 thoughts and his subsequent 
search in the County Clerk's Office is pointed 
to the question of perfection. 

THE REFEREE: Let's assume for the moment, 
for the sake of argument, you did not perfect it 
and you have no lien against the judgment, 
what have you got left? 

MR. AIEE;STEIN: Wait a minute, your Honor.} 
We took the assignment not as security, not 
conditionally; ve took it not as a security 

r 

interest on November 28th, 1969 for present 




consideration. 

Now, Section 60 is the Section under which 
the debtor seeks to avoid its obligation to pay 
out of the fund on deposit with the Court this 
sum of $25. thousand plus interest. 

We took at that time a claim, a right; we 
did not take a judgment because no Judgment 
came into existence until June 1970 -- 

MR. GOLD: June 20th. 

THE REFEREE: In November 1969 they 
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transferred to you an 1 - tcrest in their claim. ' t 

MR. ARO'ISTELN: Fight. Now, the question, 
I believe, that the Court must take up is 
whether at that tine the transfer became 
perfected or whether we have to look to a later 
date to find out whether the transfer became 
perfected. 

Now, in the first instance I submit there 
was no transfer -- 

THE REFEREE: How do 70 U perfect a transfer 
of a claim except by delivery or possession -- 

.- 4. * • ' «.*#*•* 

MR. ARONSTEIN: Now, your Honor, I submit 
that by specific law of New York, which I believe 
is applicable because all these proceedings took 
place in New York — and I think that is agreed 
and understood -- there is and was at that time 
only one section, or one provision, or one body 
of law, that is the Uniform Commercial Code, 
covering security interests or interests to be 
perfected. 

Nov;, under the Uniform Commercial Coue — 

THE REFEREE: I am not talking about an 
interest to be perfected. I am talking about 


25 


a transfer 








, What did they do? They assigned to you 
on that date an interest in a claim. I don't 
think you ever have to perfect that. 

MR. ARQNSTEIN: I think you do, your Honor. 

I think .you do for this reason: 

You do by giving notice thereof to the 
party charged, to the obligor of that claim, 
in this case Western Union. I believe that you 
have an absolute obligation to do so, to give 
notice to the obligor. 

THE REFEREE: And if you don't do it? 

MR. ARQNSTEIN: Then the obligor is free 
to transfer that asset any place it will. 

THE REFEREE: So you did give notice. 

MR. ARQNSTEIN: Yes, and I can put that 
in evidence. 

THE REFEREE: You did give notice? 

MR. ARQNSTEIN: I did give notice, your 
Honor, and not only that but it is admitted by 
the debtor in documents before the Court, on 
file in this Court, contained in affidavits 
and sworn pleadings in the Supreme Court of the 
State of New York, briefs submitted by their 
counsel of record in the Appellate Division of 
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the'Supreme Court of tho State of New York, 


conceded consistently and accepted that not only 


was the assignment made on November 28th, 1969 


but that notice was given in fact to Western Union 


Telegraph Co., the obligor. 


THE REFEREE: Maybe they will concede that. 


Do you concede that, Mr. Gold? 


MR. ARONSTEIN: A statement made in the 


plaintii_-nppellant's brief, in the Supreme Court, 


Appellate Division, First Department, in an action 


entitled "Lan Research Service, Inc. against 


Mr. Crook and others", and the plaintiff- 


appellant i3 Law Research Service, Inc., the 


debtor and debtor-in-possession here. 


At page 3 of this main plaintiff-appellant's 


brief the following statement is made, and I 


checked this, your Honor, and submit this is in 


the nature of a Judicial admission — 


THE REFEREE: Co ahead and ’ead it to me. 


MR. ARONSTEIN: Subsequent to the judgment. 


and in or about July 1970 the defendants Crook 


and Heame's attorneys of New York filed the 


assignment provided for under the settlement 


agreement entitling Crook to the sum of $25,923.6! 


• 
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oat of the avails of L.R.S. (tlu Is Law Research 
Service) recovered against Western ’’nion. 

"The defendants filed the assignment not 
only with Western Union but with the County 
Clerk of Lew York County and all the appropriate 
parties." 

Low, your Honor, I submit that is an 
admission — I think the dates are inaccurate 
because the filing of Western Union did not take 
place in July, 1970, but it took place in 
December, 1969, your Honor, and I have an 
affidavit of service. There is acknowledgment, 
as I say, throughout the papers, but the date can 
be fixed by the December 9, 1969 date. 

Service upon the party described as managing agent 
of Western Union Telegraph Co. at 60 Hudson 
Street, New York, N.Y. 

This has since been acknowledged in affidavit 
by Western Union before your Honor. 

THE REFEREE: Will you stop for a moment 
so that I can see if there is a concession? 

MR. GOLD: Yes, your Honor, wc will concede 
as we must, in view of the record, that notice 
was given to Western Union by the claimant. 
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THE REFEREE: All right, before the money ' 
vas paid out. 

MR. GOLD: Yes. 

THE REFEREE: All right, let's go on from 

there. 

Now, we hive an assignment of a claim; 
we have notification against whom the claim 
exists. Lev, what? 

MR. ARONSTEIN: There is no other provision 
in New York law — there was no other provision 
in New York law in December, 1959, November and 
December, 1969, for any further requirements to 
perfect that assignment. 

Now, there is a separate and distinct 
provision which relates to a Judgment?** which 
provides a means of notifying, or rather 

THE REFEREE: Docketing -- 

MR. AR0N5TEIN: A change in the ownership 
is how it i3 described. 

THE REFEREE: That is your position. 

MR. ARONSTEIN: The position, therefore, 
is that — 

THE REFEREE: That you have a direct 
claim cf $25. thousand against the fund. 


' • a 4 ' 
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MR. ARCi;STEIN: Against the fund arising' 
on or about November 28, 1969 and December 9, 1969. 

THE REFEREE: I have your point. 

MR. ARONSTEIN: Further, and I think I will 
put this in evidence if your Honor will accept it. 

THE REFEREE: What is that? 

MR. ARONSTEIN: Judicial admissions by — 

THE REFEREE: He has conceded it. 

What else do you reed? 

MR. ARONSTEIN: He conceded the conclusion 
that this amount was due and payable and that 
is why I wou J prefer to offer into evidence 
the documentary conclusions — 

TEE REFEREE: In his brief, in his statement - 

MR. ARONSTEIN: In his brief, in his 
pleadings and in his affidavits. 

THE REFEREE: That there are statements 
that the amount is due and payable. 

MR. ARONSTEIN: That’s right. 

Now, the debtor has assigned a different 
consequence to the effect of the payment but 
that is before the District Court, as one of 
the defenses in the proceeding to determine 
dischargeability of the over-all claim. But the 
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debtor has conceded factually and legally, I 
believe, and I would like to offer th t in 
evidence, the due validity and payability of the 
amount in question, with interest. 

MR. GOLD: Your Honor, I don't want counsel 
to state to you what we concede and what we 
agree. 

THE REFEREE: He is stating what is said 
in the papers. 

MR. GOLD: He is offering this in evidence. 

THE REFEREE: Go ahead. If you want to 
put him to it, we will do it. 

MR. AR0IJ3TEIN: If your Honor please, I 
first offer in evidence a paper entitled 
"Plaintiff-Appellant's Brief", the plaintiff- 
appellant being Law Research Service, which was 
filed in the New York Supreme Court, Appellate 
Division, First Department in or about 1971 

THE REFEREE: Do you concede — 

MR. GOLD: I never sajw it before. 

THE REFEREE: Look at it. 

MR. GOLD: It will not tell me any more. 

THE REFEREE: Mr. Hoppenfeld will recognize 
it r I am sure this man didn't go out and print 
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a brief for the purpose of deceiving the Court. 

MR. GOLD: I have no objection. 

THE REFEREE: Mark it Creditor’s Exhibit B. 

(Brief referred to marked in evidence as 
Creditor's Exhibit B). 

TIE: REFEREE: May I sec it? 

(Exhibit B hanJed ( to the Referee). 

THE REFEREE: What page? 

MR. AROHSTEIN: Page 3 is one of the 
references I called to your Honor's attention. 

TIE REFEREE: Let the record indicate that 
it is stated in Exhibit B that in or about 
July, 1970 the defendants. Crook and Hearne’s 
attorneys in Mew York filed the assignment 
provided for under this statement agreement which 
entitled Crook to the sum of $25,923.65 out of 
the avails of LRS's recovery against Western 
Union. 

TIE REFEREE:Very well; what else? 

MR. AROHSTEIN: I also offer into evidence 
the affidavit of Ellias C. Hoppcnfeld as 
president of Law Research Service, Inc. sworn 
to purportedly the 11th day of January, 1971, 
and the affidavit of Mr. Paul Wiener as secretary 


4 
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of Law Research Service, Inc.purportedly sworn 
to the 7th day of December, 1970. 

THE REFEREE: You don't have to use the 
■word "purportedly '. 

MR. ARONS TEIN: If your Honor please, I 
withdraw the offer as to Mr. Wiener's affidavit 
and offer instead the affidavit referred to of 
Mi. Hoppenfeld. 

MR. GOLD: Your Honor, wouldn't it be 
simpler if you got into the record the parts 
referred to rather than putting into evidence — 

MR. ARONSTEIN: No. 

MR. COLD: He Is offering " affidavit; 
what is the relevancy of it? 

THE REFEREE: Point out the sections you 
want him to look at. 

MR. AROFSTEIN: The first reference in the 
affidavit of Mr. Hoppenfeld is — 

THE REFEREE: What page? 

[_MR. AFJONSTEIN: ^age 2, paragraph 7 of the 
affidavit of Mr. Hoppenfeld which says: "This 
action is based on settlement agreement entered 
into between the parties here in New York City, 
the parties being Law Research Service, Inc. and 
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Western Union Telegraph Company, -- 

THE REFERLE: You don’t have to name them all. 
MR. ARONSTEIN: It has Mr. Crook's name too, 

last but not least. 

"The parties here in New York City (contir. iin t 
paragraph 7) on November 29, 1969 *nd by Richard 
L. Aronstein, Esq. on behalf of Douglas D. Hearne 

and John Herbert Crook." 

The full substance of thi3 natter is sat 
forth in the annexed affidavit marked Exhibit 1 
which is the affidavit of Paul Wiener, Ellias C. 
Hoppenfeld and Law Research Service, Inc. 
submitted on the prior motion before Judge Chiner. 
This is an incorporation by reference, your Honor. 

THE REFEREE: Just tell me what is it you 
want before me? Do you want me to sit and read 

that whole affidavit? 

MR. ARONSTEIN: No, your Honor. 

THE REFEP.2E: What do you want me to 
look at? 

MR. ARONSTEIN: Because they incorporated 
it by reference I have to search the records. 

THE REFEREE: What are they incorporating 
by reference, the whole affidavit? 


25 





MR. ARCNSTEIH: Several affidavits. 

THE REFEREE: What in the affidavit is 
incorporated by reference that you want me to 
look at? You should hrvo had that all marked 
out for me. 

MR. ARONSTEIN: In the affidavit described 

0 

as affidavit of Paul Wiener, paragraph 6, in 
part (pace 2 of the Wiener affidavit) as follows: 

"Your deponent, Mr, Hoppenfeld, president 
of LRS went to Mr, Aronstein'a office on the 
28th day of November, 1969 to finalize the 
settlement of Mr, Crook's claim, Mr. Aronstein 
drew a settlement agreement and an assign tent 
which he presented to me and MT. Hoppenfeld."^ 

Further, in an affidavit described as the 
affidavit of Elllas C. Hoppenfeld, consisting 
of two pages, dated December 7th, 1970 — 
no, I withdraw that — the portion mentioned, 
your Hoior, I offer that into evidence. 

THE REFEREE: What docs it say? 

MR. GOLD: I object to it. There is 
nothing — 

THE REFEREE: What did it say? 

MR. ARONSTEIN: He said that the assignment 
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-- this is taken together -- this is the 
offer on the concession --in the Supreme Court, 
your Honor, and it said that the debtor conceded 
the validity of the assignment and urged that 
there was a settlement. 

THE REFEREE: Where does it show that? 

MR. AROHSTEIN: I will withdraw my offer 
of that last document. It is not as clear as 
the other affidavits. 

I am making an offer, your Honor, of an 
affidavit of Paul Wiener dated October 22nd, 1970 
beginning on page 2 thereof, the following 
language: 

"On Itoveiiber 28th, 1960 a settlement 
agreement was entered into between LRS and 
John Herbert Crook through the firm of Krisel, 
Lessall, Mintz & Rosen by Richard L. Aronstcin, 
Esq. at 598 Madison Avenue, Hew York, N.Y. 
which is annexed hereto as Exhibit 2." 

"The settlement agreement provided that 
upon certain conditions the matter between 
John Herbert Crook and LRS was settled, and 
that the action would be discontinued upon 
payment of the settlement amount of $25,923.65. 
The amount of $25,923.65 as represented by 
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John Herbert Crook consisted of $15,500 for the ' 
franchisee fee and $10,425.65 expended by in 
reliance u £on the franchise contract.” ^ 

This document was a filed document in the 
Supreme Court, your Honor, of the State of New 
York. 

MR. GOLD: Your Honor, I have no objection 
to the part read by Mr. Aronstcin, if it is 
deemed part of the record. There is no point in 
putting thi9 whole document into the record, 
some 25 pages. 

THE REFEREE: The portion read will be 
deemed marked in evidence. 

MR. ARONSTEIH: Would your Honor please, 
since it will not be transcribed into the 
transcript mark this as an exhibit? 

THE REFEREE: Why won't it be transcribed? 
You read it into the record. 

MR. AR0NSTEIN: I am talking about the 
balance of it. 

THE REFEREE: Why should the balance of it 
go into evidence? 

MR. ARDNSTEIN: Because there is reference 

© 

to an attached exhibit. I don't want a question 
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2 

1 / 

under the rules of this Court to later be 

1 

3 

raised that T failed to connect up. There are 

! 

4 

exhibits referred to in the affidavit I just 


5 

read into the record. Those exhibits I would 


6 

rather not read into the record. I would rather 

I 

7 

have them marked. 


8 

THE REFEREE: What exhibits? 


9 

MR. ARDNSTEIN: In connection with the 


10 

evidence. 

c> 


11 

• l 

THE REFEREE: What exhibits? 


12 

1 

MR. ARONSTEIN; In the portion read there 

1 

■ 

i3; 

is a reference to the following portion and 


14 

says ,! see Exhibit 2"; that is Exhibit 2 to that 


15 

affidavit. 


16 

Exhibit 2 appears to be the agreement 


17 

made between Mr. Crook and Law Research Service 


18 

November 28th, 1969 which was narked as Debtor's 


19 

Exhibit I. 


20 

Mr. Gold, do you agree — 


21 

MR. GOLD: It is already in evidence. 


22 

THE REFEREE: Why do you want to mark it? 


23 

MR. AROKSTFIN: Because it is not the 


24 

original, your Honor. The one that is called 

• 

25 

Exhibit 2 here is not in fact an original. 

“x • 
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24 


Mr. Gold, do you agree that that Is a true 
copy of the Debtor's exhibit here? 

THE REFEREE:* What are you trying to 


establish? 

MR. AROESTEIN: The extent of the admissions 

by the debtor of the validity and due payability 

of the assigned claim, your Honor. 

0 

4 

MR. GOLD: Your Honor, I had marked in 
evidence a 3 our exhibit the document that he 


is nov; — 


TIIE REFEREE: I know it. 

MR. ARONSTEIH: I have no further evidence 


at this titan, your Honor. 

MR. GOLD: Your Honor, would you take 

% 

judicial notice of the fact that on June 20th, 
1970 a judgment was entered in the Supreme 
Court of the State of Mew York, County of Lew 
York by Law Research Service, Inc. vs. Western 
Union, being for a sum of about $1,400,000. 

THE REFEREE: Yes. 

MR. GOLD: And subject, your Honor, to my 


' 


making an investigation and submitting 


documentary — 


25 


THR REFEREE: 


I will have to adjourn this 
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MR. GOLD: You will have to adjourn this 
for just five minutes at most — 

THE REFEREE:* Then I will take your 
memorandums from you after that. 

MR. GOLD: After that, yes. 

THE REFEREE: How Ions will you need, 

Mr. Gold? 

MR. GOLD: Give ne one week; it will only 

be five minutes of time. 

THE REFEREE: Off the record. 

(Discussion off the record). 

THE REFEREE: November :6th at 10 o'clock. 


(Adjourned to November 6th, 1972, at 10:C0 A.M.), 
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In the M atter 
o f 

LAW RESEARCH SERVICE, INC., 

Debtor. 


71-E-593 

No. 


United States Court House 
Foley Square, New York, N.Y. 

Kovenber 6, 1)72,10:30 A.M. 
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HON. ASA S. HERZOG 


Referee 


ADJOURNED HEARING ON MOTION 03JECTING ^ 
TO CLAIMS (JOHN HERBERT CROOK) . 
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Messrs. KRAUSE, HIRSCH b GROSS 
Attorneys for Debtor 
41 East 42nd Street 
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By: HYMAN COLD, ESQ., of counsel 


BEATRICE R. GOTTLIEB 
Official Court Reporter 
) Room 230, United State* Courthouse 
Foley Square, New York, N. Y. 10007 
REctor 2-3933 
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Appearances (continued) 3a 46 

2 

Messrs. KEISEL, LES3ALL, MIMZ & DOWLING 


Attorneys for John Herbert Crook 

3 

593 Madison Avenue 


New York, New York 

4 

By: RICHARD L.'ARONSTEIN, ESQ., of counsel 

5 

Messrs. LEVIN & WEINTRAUB 


Attorneys for Creditors' Committee 

6 

225 Broadway 


New York, New York 

7 

By: MICHAEL J. CRAMES, ESQ., of counsel. 

8 

Also present: 


ELLIAS C. HOPPENFELD, ESQ. 

9 

President of Debtor. 

10 

- - - - 

11 

MR. GOLD: Will your Honor take up first 

12 

the matter of the objections to the claim of 

13 j 

John Herbert Crook? 

| 

14 

THE REFEREE: Didn't we try that? 

15 

MR. GOLD: Yes. You carried it over for 

16 

one purpose only, that we obtain from the County 

17 

Clerk a certification as to whether Crook ha3 

18 

filed with the County Clerk an assignment of the 

19 

judgment to him. 

20 

I would like to offer in evidence a 

21 

certification from the County Clerk. 

22 

THE REFEREE: To what effect? 

23 

MR. GOLD: It does not show that Mr. 

24 

Crook filed the assignment bat it shows the 

25 

assignment to Joseph Herbert and it shows the 
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assignment to Lutz and it does not show any - , > 

assignment to Crook. 

HR. AROHSTEIN: Your Honor, it is entitled 

t 

"Certificate of Disposition of Judgment" and 
it is a certification that it is a direct 
transcript from the D docket of J judgments in 
ny office, being in the County Clerk of Mew York 

County. 

It was ray recollection, your Honor, that we 
had adjourned this just for purposes of receiving 
documentary evidence on the question of whether 
or not the assignment was filed. This is debtor 8 
evidence, and I have some evidence also, your 
Honor. 

THE REFEREE: Off the record. 

(Discussion off the record). 

THE REFEREE: Mark it Debtor's Exhibit 101 

of this date. 

(Certification from County Clerk's Office 
marked in evidence as Debtor's Exhibit 101). 

MR. GOLD: I don't know what Mr. Aronstein 

wants to do now. The hearing was adjourned for 
the sole purpose of our obtaining a transcript 
from the County Clerk and have it marked in 


evidence. 


THE REFEREE: Let's hear what he wants 

to do. 

MR. ARONSTCIN: I offer, your Honor, a 
certified copy of the assignment of November 
28th, 1969, with a certificate of the Clerk of 
the County of New York indicating so, certifying 
that the original of this was filed in the 
office of the County Clerk of New York and of 
the Supreme Court, New York County, on June 
22nd, 1970. 

Now, if Mr. Gold will take the stand I 
think I can clarify his confusion. I think 
he didn't look far enough. 

Further, your Honor, as profferred 
Exhibit C on behalf of the creditor is a duly 
certified transcript of the entire minute book 
relating to the case of Law Research Service 
vs. Western Union on file in the office of the 
County Clerk of the County of New York, which 
shows on June 22, 1970 the filing of an assignment 
in the case of Law Research vs. Western Union. 

THE REFEREE: Mr. Gold? 

MR. GOLD: In the interests of the truth 
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I have no objection. 

THE REFEREE: I was sure you wouldn't because 
you started to say before that was the sole 
purpose, and that is just what he is doing. 

Off the record. 

(Discussion off the record). 

THE REFEREE: You can mark that. 

(Assignment made November 28th, 1969 
by Law Research Service, Inc. to John Herbert 
Crook marked in evidence as Creditor's Exhibit 
P of this date). 

(Certificate of the County Clerk of the 
minute book entries referred to marked in 
evidence as Creditor's Exhibit C of this date). 

MR. AROHSTEIN: I have nothing further on 
that aspect, your Honor. 

However, at the time we last met Mr. Gold 
conceded on behalf of the debtor that due service 
of the assignment had been made on Western Union 
Telegraph Co. in December of 1969. 

At that time we did not offer in evidence, 
and I would like to do so now, the certified mail 
receipt signed by the attorneys or the then 
attorneys of record of the debtor in the Supreme 



Court action, and the certified mail receipt 
signed by the then attorneys of record for 
Western Union in the Supreme Court action, 
acknowledging the receipt of the true copy of 
the same assignment, only to round out the 
record and because there is some indication in 

the cases cited in my brief -- 

MR. GOLD: You don't have to put that in; 

it is conceded. 

MR. ARONSTEIN: That is satisfactory. 

May I submit ry brief at this time? 

Your Honor called for a brief. 

THE REFEREE: Yes, if you have It I will 

take it. 


(Hearing concluded). 
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Appearances: (Continued): 

KRISEL, LESSALL, MIHTZ & DOLING, ESQS., 
Attorneys for,John Herbert Crook, 
598 Madison Avenue, 

New York, New York, • 

BY: RICHARD L. AIIOIJSTEIN, ESQ., 

Of Counsel. 


Also Present: ELLIAS C. HOPPE1TFELD, 

Officer of debtor. 


---oOo- 


MR. GOLD: Your Honor, I brought on an order 
to show cause to restrain the claimant from pro¬ 
ceeding in an action in Texas, because it appeared 
to me that he is playing both ends against the middle 
You may recall, your Honor, that when we ob¬ 
jected to the claim initially we said that the debtor 
had made an assignment to Mr. John Herbert Crook of 
a claim against Western Union to the extent of some 
$25,000. 

The agreement provided thatif the assignment 
was not paid by a certain date the assignee. Crook, 
the claimant, could disregard the agreement and pro¬ 
ceed in the lawsuit. 

You were right in that decision -- 
THE REFEREE: What was my decision? 
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2 

MR. GOLD: At that tine off the Bench you 

3 

said to ne, "You did not pay the $25,000, and he can 

4 

disregard and continue with the suit, because this 

5 

said if he was paid he %. f culd have to discontinue that 

6 

suit." 

7 

But he made an election -- he was in this court 

8 1 

before you -- co enforce payment of $25,000 under the 

9 

agreement. He had not disregarded the agreement. 

10 

He is trying to enforce the agreement, get his 

11 

$25,000 and still continue with his litigation down 

12 

in Texas. 

13 | 

How, what he is trying to do is split the agree 

14 : 

ment and say part of it is enforceable and part is 

15 

not enforceable, and I say to you that our Court of 

16 

Appeals and our Appellate Division have said "You 

17 

take a look at the whole agreement," and he cannot 

18 

do what he is doing now. He cannot say I am en¬ 

19 

forcing that agreement and I want my $25,000, it was 

20 

assigned to me, and then continue with the lawsuit 

21 

down there as though the agreement does not exist. 

22 

If he wants to disregard the agreement, he 

23 

should withdraw his proceeding here and go down to 

24 

Texas and proceed there. But he comes here before 

25 

you and asks you to enforce the agreement and direct 


f 
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payment to him of Che $25,000 and repay it to him, 

o 

that is, if you decide to direct us to pay it to him, 
then he cannot continue with this other litigation. 

He cannot have both. 

XHE REFEREE: Why? Supposing he has a non- 
dischargeable debt. Why can't he get what he can get 
in the Chapter XI proceedings, and then go after then 
for the balance in the lawsuit? 

KR. GOLD: He is enforcing the agreement which 
does not make time of the essence. The agreement says 
if he gets paid $25,000 -- 

THE REFEREE: Mr. Gold -- 

MR. GOLD: Your Honor, in this case he had a 
lawsuit pending down in Texas, and the Texas attorney 
and the debtor entered into an agreement whereby 
there was an assignment executed in favor of Crook 
to the extent of $25,000. 

THE REFEREE: Of the judgment against Western 

Union. 

MR. GOLD: That is right. They specify how 
they arrive at this $25,923.65, and they work it out 
that $15,000 was a repayment of an amount paid by 
Crook, and the balance was $10,423.65, which was 
attorneys' fees, I guess, and disbursements. 
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And the debtor executed such an assignment, 
and cave it to hira. 

Nov, it is true that payment was not made under 
the assignment, and so he had a right to say "You 
did not make payment under the assignment -- I dis¬ 
regard the agreement and will not enforce it and 
proceed with my lawsuit in Texas." 

Nov;, he does not do that. He comes here and 
says to you, "I want to enforce that agreement, the 
agreement which says if you pay me $25,000" — true, 
that was to be by a certain date — and time is not 
of the essence, then we will discontinue our law¬ 
suit and we will be satisfied with our claim in 
full. 

I say to you that he cannot come before you 
and say to you, enforce that agreement, which is 
what he is asking, and at the same time continue the 
lawsuit down in Texas. 

THE RLFEREE: Let's assume whatyou are saying 
is true, and let's assume that arguendo -- by the 
same token what is his position if you now object 
to his claim, as you do? You object to the claim 
on the assignment, is that right? 

MR. GOLD: Right. Then you make a decision 
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and you decide say that I am right, in which event 
he cannot enforce the assignment here, and he is 
remitted to his suit down in Texas; or you say I am 
wrong and he is right, and you enforce the assignmen 
and you direct the debtor to pay him the $25,000. 

You say he has a good lien, but the money is in our 
possession. 

THE REFEREE: What is the basis of your ob¬ 
jection to his claim, the lien to the $25,000, if 
any? 

MR. GOLD: If you remember, your Honor, I 
called your attention to a provision in the CPLR 
which requires them to protect their assignment by 
filing with the County Clerk an assignment of their 
judgment. If you remember, I called it to your at¬ 
tention. 

THE REFEREE: Yes. 

MR. GOLD: I myself went down there, and I 
obtained a transcript of the judgment, and lo and 
behold there was nothing on it. 

Aronstein went down there and he managed - 
I could not, but l.e found and was able to produce 
apparently to your satisfaction, although you have 
not decided that, that he did file that assignment. 
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* 

Do you recall that? 

THE REFEREE: Yea. 

HR. GOLD: So now, in response to that ques¬ 
tion you may very well decide — although I do not 
want you to -- but you may decide to enforce the 
assignment and say it is a good assignment and he 
has a good lien, and direct us to pay it, and if we 
pay it and he satisfies the claim, then he cannot 
continue the litigation. 

I 

THE REFEREE: Let me ask counsel now: Why 
should you have both? Suppose I sustain your lien 
claim, why should you have the lawsuit? You want 
your cake, and you want to eat it, too. 

MR. AR01ISTEIH: Well, my client's position is, 
your Honor, as expressed in this agreement which is 
attached to the moving papers before your Honor. 

The debtor some two y ears before becoming a 
debtor, for its own purposes, sought and obtained 
an adjournment of this pending action against it for 
damages for fraud, as well as for breach of contract. 

Upon the assignment by the debtor, Law Research 
Service, Inc., of a portion of its claim against 
Western Union and of a judgment therefrom, and by 

1 * i. * 

the express terms of disagreement, which Mr. Gold 
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refuses Co read in detail, it states that the assign* 
ment is a valid one, that in the event the assigned 
amount is not paid by a date certain, there is no 
provision for any voiding of the assignment or va¬ 
cating of the assignment, but it authorizes the part: 
to proceed against Lav; Research, not for its com¬ 
pensatory contract damages, but in its action for 


fraud. 


THE REFEREE: You signed an agreement settling 
that action for the assignment. Nov; I say that you 
cannot have both. Either you settle the action and 
I uphold the assignment, or if the assignment is dea 
and I don't uphold it, then you have your action, 
but I don't think you can have both and say that the 
agreement between the parties is not enforceable, 
and therefore I am continuing my action, and the 
agreement between the parties is enforceable, and I 
want that assignment. You have got to take a po¬ 
sition. 

MR. ARONSTEIN: First of all, your Honor is 
unnecessarily accepting Mr. Gold's verbal reflection 
of what the agreement says. I think your Honor woul 
find if your Honor were now actually called upon to 
decide it, that the agreement does not call for any 
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settlement. It calls for a conditional settlement. 
The debtor breached this agreement by failing to 
provide for the condition, and therefore it cannot 
complain that the balance of the agreement which 
provides for both -- 

THE REFEREE: What you want me to say is that 
the agreement is partially enforceable and that you 
can enforce the part that you like, but you cannot 
enforce the portion which settles the suit. 

MR. ARONSTEIN: You Honor, I did not say we 
want both sides of that. We are not required to 
settle unless payment be made by May 31st, 1971. 
Therefore we have no contractual obligation to settle 
this lawsuit. 

THE REFEREE: You want to go ahead with the 
lawsuit. 

MR. ARONSTEIN: Your Honor, may I say -- 

THE REFEREE: Now you want to go ahead with the 
lawsuit because you soy the assignment was not made. 

MR, ARONSTEIII: The conditions which would 
require us to continue the lawsuit -- 

THE REFEREE: Was not met, and therefore you 
want to go ahead with it. 

MR. ARONSTEIN: That's right. 




THE REFEREE: But you say the agreement is 
still valid as far as the assignment vas concerned. 

MR. ARONSTEIN: By its express terms. 

THE REFEREE: Let me ask you,what is the con¬ 
sideration for it? 

MR. ARQNSTEIN: An adjournment of some three 
and a half months at a very critical time. 

May I say that is the exact issue that is al¬ 
ready before the Court, and more specifically in the 
District Court. 

Your Honor will recall that we brought on a 
proceeding under Section 17 to determine the non¬ 
dischargeability of the claim which is actually 
represented by that Texas action, the difference 
being in Texas we have another co-defendant, and 
here we have the debtor. Law Research Service. We 
brought on that proceeding to determine non-dischargn 
ability. 

The attorney for the debtor filed its answer, 
sitting up the exact same issues that they now seek 
to bring on before your Honor and ask your Honor to 
determine. 

Your Honor decided in that non-dischargeabilit; 
application there should be a jury trial, and it wilj 







1 
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2 

be tried before the United States District Court 

3 

before a jury, at which time the exact issues again 

4 

presented here for your Honor's consideration will 

5 

be decided. 

6 

THE REFEREE: Mo, no -- 

7 

MR. AR0.I5TEIN: If your Honor will review the 

8 i 

pleadings and the application for non-discharge- 

. 

9 

ability, your Honor will find that exact issue here 

10 

raised in 1972 was raised then. 

11 

Now, there is one further thing -- v 

_ ** 

12 


( THE REFEREE: I have sometning else before me \ 

l 

13 | 


now. I have an objection to your claim that you 

14 


| have a right to a piece of that judgment by way of j 

15 

/ 

assignment. ....... 

16 

S’ MR. AROUSTEIN: That's right. Judge. 

17 


THE REFEREE: And I am going to decide one of 

18 

i 

two things, either that assignment is good, in which 

19 

\ case I will stay that action in Texas permanently, 

i 

20 

and you will get your $25,000, or I am going to hold 

21 

1 

1 

! that the assignment to you is invalid for one reason 

22 


! or another, in which case the dischargeability of th< 

23 


1 "~r 

; debt will be determined by the District Court. 

f 

24 

j 

f 

MR. ARONSTEIN: Hny I say this, your Honor:^ 

25 

L 

The application here before this Court aside frfira^ 
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2 

its being, I believe, presently pending in a noh- 

3 

dischargeability proceeding, is also one in which 

4 

your Honor is called upon for no reason, which I 

5 

think concerns the Bankruptcy Court, to decide in 

6 

this proceeding the effect of an_allo^nee or a dis- 

7 

allowance of our cInin, of our assignment claim. 

8 

Your Honor i3 being celled upon to perform a 

9 

task. The Court is being called upon to render a 

10 

i 

decision as to the legal and factual effect of the 

11 

Court's decision, which is not made yet. 

12 

Now, I will submit that your Honor is — 

13 

THE REFEREE: I don't know what you are talk¬ 

; 

ing about. I don't think you are making sense at 

15 

all. 

16 

MR. AROIISTEIN: Because the objection to our 

17 

claim was a simple, straightforward objection. 

18 

Now I would like to explain something further, 

19 

your Honor. Because of other extraneous proceedings. 

20 

which have nothing to do with this Chapter XI, an 

21 i 

order to show cause was brought on before your Honor, 

22 

signed on November 22nd. 

23 

THE REFEREE: I think this is part of that same 

24 

motion, and I am going to treat them all as part of 

25 

one motion. 







4 



19 ! 
20 

21 

22 

23 

24 
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MR. AROIISTEIN: Now I would like to bring' 
something to the Court's attention. I am sure Mr. 
Gold is not personally and directly aware of it, but 
I think that on November 22nd, when your Honor was 
asked to sign this order to show cause, I believe 
your Honor was grossly misled and deceived for the 
following reason: 

Your Honor was asked to stay an action in 
Texas entitled John Herbert Crook against Ellias C. 
Hoppcnfeld -- 

MR. GOLD: Are you charging :ne personally? 

MR, ARONSTEIN: On the contrary, Mr. Gold -- 

THE REFEREE: I do not want colloquy between 
counsel. 

MR. GOLD: I would like to luiow on the record 
whether he is charging me personally with grossly 
concealing certain facts from you -- 

THE REFEREE: Let's go ahead with this. 

MR. AROIJSTEIW: My statement, as 1 recall it, 
a moment ago, is that to. Gold knows nothing per¬ 
sonally about this, but the debtor does, as a matter 
of record. 

Your Honor, there is an order to show cause 


25 


which alleges that the creditor is seeking to bring 
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1 

2 

/ 

'/ 

a trial of an action pending in Texas, in the Judicial 


3 

District Court in Texas for the same relief sought in the 


4 

matter that is before your Honor, and that if the relief 


5 

is not granted and this order to show cause is not signed, 


6 

the matter will be decided in Texas rather than here. 


7 

In and of itself, I do not believe that is 


8 

sufficient reason to justify the issuing of an order to 


9 

show cause. Nevertheless, what your Honor was not told 


1° J 

is that there is no such action pending in Texas. Instead 


11 

there are two actions pending in Texas, one is an action 


12 

now entitled John Herbert Crook against Law Research 



Service, Inc., which, your Honor, has been stayed in com¬ 


14 

pliance with your Honor’s blanket order since June of 


15 

1971, and no one ha3 ever attempted to bring that case on 


16 

for trial. 


17 J 

However, what did happen is that the action 


18 

against Mr. Hoppenfeld and Mr. Thatcher was severed from 


19 

the action against Law Research Service by an order of 


20 

severance entered in the Texas court on October 3, 1972, 


21 

approved as to form by the Texas attorney for Law Research 


22 

Service, and I am sure Mr. Gold has not heard from him, 


23 

but I am sure that Mr. Hoppenfeld has, and that created 


24 

two separate and distinct actions, one against Lav; Researc 


25 

the debtor, which is not on trial and never threatened to 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

12 ! 
13 

H i 

15 

16 

17 

18 

19 

20 

21 
22 

23 

24 

25 



be — 

TILE REFEREE: What is left? 

lift* ARONSTEIII: An action against Mr. Hoppen¬ 
fold which was to be brought on for trial, I under¬ 
stand, on November 27th. 

THE REFEREE: And Thatcher was severed from 
the Law Research? 

MR. AROESTEIN: by a duly authenticated cer¬ 
tified order of severance. 

THE REFEREE: Let me see it. 

MR. GOLD: Your Honor, if Mr. Aronstein had 
filed a responsive pleading to the order to show 
cause, you would have certain facts before you. I 
don't know what you have here except some statements 
Mr. Aronstein is making based upon what he was advisqd 
by some people down in Texas. 

MR. AROiTSTEIN: Your Honor, I am offering docu¬ 
mentary evidence, and again Mr. Gold is surprised. 

THE REFEREE: Have you seen this? 

MR. GOLD: No. As I say, had he filed a re¬ 
sponsive pleading, then we would knot; what the issue 
is k and know how to reach the issue. But he did not, 
He makes statements and he hands up papers to you — 

THE REFEREE: Take a look at them, a certified 
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copy of Che order severing the action, and starting 
a separate docket sheet in an action by Crook agains 
Hoppenfeld and Thatcher. 

MR. GOLD: I have seen them now, and I still 
make the same argument I made before. 

If he is ad<. ing you to enforce a claim which 
he filed here, and by the way he filed a claim after 
confirmation -- 

THE REFEREE: His claim was against the cor¬ 
poration. 

KR. GOLD: That's right, and he is trying to 
enforce an agreement which says that he is entitled 
to $25,923. If he wants it, he is supposed to 
satisfy it, not only against the debtor, but against 
two employees of the debtor. 

I say to you that if you are going to give it 
to him, then you will have to give it to him pursuan: 
to the agreement, and he is estopped from proceeding 
any further. 

THE REFEREE: I will cake it under advisement. 

Mark that in evidence, and give it to me. 

(Paper produced by Mr. Aronstein marked as 
Exhibit A.) 

MR. GOLD: May I say there is nothing in the 
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record to support Mr. Aronstein's statement that 
the adjourmae.it was granted on the basis of an agree¬ 
ment by the debtor to pay $25,000 solely for the ad¬ 
journment. There is nothing in the record to sup¬ 
port that. 

THE ELFEKiUiE: lihen can I get your brief? 
lit. GOLD: Monday. 

THE REFEREE: Decision is reserved, and the 
stay is continued pending decision, 

MR. GOLD: I think you ought to hold everything 
in status quo until you make your decision. 

THE REFEREE: The stay is continued against al 
defendants in the Texas action. ' '/ ~ 

(Hearing concluded.) 


-0O0- 
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AGREEMENT made this 28th day of Novembei’ 1969 
between JOHN HERBERT CROOK, of 1110 San Jacinto, Austin, 
Texas, hereinafter referred to as the plaintiff, and 
ELLIAS C. HOPPENFELD and LAW RESEARCH SERVICE, INC., a 
corporation, having an office for the transaction of 
business at 60 Hudson Street, New York, New York, here¬ 
inafter referred to as the defendants; 

WITNESSETH; 

WHEREAS, the plaintiff commenced an action in 
the 126th District Court of Travis County, Texas against 
the defendants under Cause number 161,798, wlxich suit is 
pending; and 

WHEREAS, the defendants are desirous of adjourn¬ 
ing the trial of the said suit until May 31, 1970 and mak¬ 
ing certain other provisions in regard thereto, it is 
agreed as follows: 

I 

1. Defendant Law Research Service, Inc. 

shall execute and deliver to plaintiff a duly acknowledged 
assignment to the extent of and in the amount of $25,923.65, 
together with interest thereon at the rate of 8% per annum 
from the date hereof to the date of payment, of its claim 


f 


W 
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and demand against Western Union Telegraph Co. for damages 
for breach of contract, which claim has been asserted by the 
said defendant against Western Union Telegraph Co. in a cer¬ 
tain action now pending in the Supreme Court of the State of 
New York, County of New York, under the name and style of 
"Law Research Service, Inc., Plaintiff, against Western Union 
Telegraph Co., et al., Defendants," New York County Index "um¬ 
ber 10092/1967, and of any judgment entered or to be entered 

on said claim, and any sums recovered or paid therefrom or 

« 

thereon, whether by settlement, compromise, execution, or 
otherwise. -The said amount of $25,923.65 is computed by add¬ 
ing the sum of $15,500 heretofore paid by the Plaintiff to 
the Defendants pursuant to a written franchise agreement and 

the sum of $10,423.65 expended by the Plaintiff in reliance 

» 

upon the franchise agreement. 

I 

| 

. 2. Plaintiff shall adjourn the trial of 

the actioij now pending in the 126th District Court of Travis 
County, Texas, against the defendants to May 31, 1970, at 
which time, if the aforesaid assignment has not been paid 
in full, the plaintiff may proceed to the trial of the suit 
against the defendants in the said District Court of Travis 
County on the merits as if this Agreement had not been exe¬ 


c uted. 



» .f • ' • 
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3. TIig said •assignment is made and do- 

* 

livered without prejudice to the rights of the parties in 
the suit now pending in the District Court of Travis County 
except as herein provided; in the event the assignment is 
not paid and satisfied in full before May 31, 1970, the 
Trial therein may proceed, and neither party may use the fact 
of the assignment or of the execution of this Agreement on 
the trial as an admission or declaration against the other. 

4. .Upon full satisfaction and payment of 
the said assignment before May 31, 1970, the plaintiff shall 
discontinue the action in the 126th District of Travis County, 
Texas between the parties without costs or expense to either 
party, return the franchise and materials therefor supplied by 
the defendant, and the parties shall exchange general releases. 

i 

5. The defendants covenant and warrant 

t 

that the claim against Western Union Telegraph Co. is valid 
and subsisting; no part of the claim or any judgment entered 
thereon hits heretofore been assigned or encumbered by Law 
Research (Service, Inc. in excess of $200,000 besides contin¬ 
gent attorneys' fees; they will not satisfy or discharge said 
claim or any judgment thereon without the express written con¬ 
sent of the plaintiff until the said assignment has been paid 
or satisfied in full; and until said assignment has been paid 
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STATE OF NEW YORK ) „ . 

COUNTY OF NEW YORK ) 

On this 28th day of November, 1969 before me personally 
came ELLIAS C. IIOPPENFELD, to me known, who being by me 
duly sworn, did depose and say that he is the President 
of Law Research Service, Inc., the corporation described 
in and which executed the foregoing instrument; that he 
knows the seal of said corporation; that the seal af¬ 
fixed to said instrument is such corporate seal; that it 
was so affixed by order of the Board of Directors of 
said corporation, and that he signed his name thereto by 
like order. 


■ -A _ 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) bb - 


Notary Public 

RITA STARS 

Notary Public. St"e of New York 
No. 31 3577700 
OualifieJ in Nc.v Y&Tk County 
Term Ex| irer Mych 30 lP*i 


On this 28th day of November, 1969 before me personally 
came ELLIAS C. IIOPPENFELD, to me known and known to me to 
to the individual described in and who executed the forego¬ 
ing instrument and acknowledged to me that he executed the 


same. 


Notary 


>1 ic 


.. . RITA STARS 
Notary Public, State of New York 
No. 31 3577700 
Qualified in New York County 
Term Expires March 30 197 ' 


STATE OF NEW YORK ) 

COUNTY OF NEW YORK ) bb * : 

On this 1 28th day of November, 1969 before me personally 
came RICHARD L. ARONSTEIN, to me known and known to me to 
be the individual described in and who executed the fore¬ 
going instrument and acknowledged to me that he executed 
the same. /O * V 


Notary 


' —&LS 


>ubl ic 


RITA STARS 

Notary Public, State of New York 

No. 31 35777'K) 

Ci'•• in r \ q<h York County 
T.rrn r.r r** 'jo [yji 
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ASSIGNMENT made November 28, 1969 by LAW RESEARCH 
SERVICE, INC., a corporation having its principal place 
of business at 60 Hudson Street, New York, New York, as 
Assignor, and JOHN HERBERT CROOK, having an office at 
1110 San Jacinto, Austin, Texas, as Assignee. 

WHEREAS, in or about 1967, Assignor commenced an 
action in the Supreme Court of the State of New York, 

County of New York, against Western Union Telegraph Co. , 

« 

R. W. McFall, Charles deBretteville, Harry E. Figge, Jr., 
William D. Gaillard, Eugene M. Geddes, Leonard H. 

Goldenson, John S. Hutchins, Clarence H. Linder, W. P. 
Marshall, T. F. McMains, John F. Rich, Harper Sibler, Jr. 
and Louis Yaeger as defendants, under Index No. 20092/1967, 

I 

asserting a claim and demand for breach of contract against 

I 

said defendants, in which action a decision was rendered on 
May 27, 1968 by Supreme Court Justice Irving L. Levey, find¬ 
ing that defendant Western Union Telegraph Co. breached its 

i 

agreement with Assignor and directing assessment of damages 

j 

resulting therefrom; 

I 

NOW THEREFORE, for value received the Assignor here¬ 
by assigns to the Assignee the interest of the Assignor in 
said claim and demand and any judgment entered or to be en¬ 
tered thereon and the sums of money that may be obtained by 


I 


L 








I 


» . .V -if oi.lt. r - ■ 


means thereof or as a result of any settlement or compro¬ 
mise of the said claim and demand or judgment to the ex¬ 
tent and amount of $25,923.65, together with interest 
thereon at the rate of 8% per annum from the date hereof. 
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The Assignor hereby irrevocably appoints the As¬ 
signee its attorney, with power of substitution and revo¬ 
cation, to use all lawful means for the recovery of the 
amount of $25,923.65 together with interest thereon at the 
rate of 8% per annum from the date hereof to the date of 
payment, due or to become due on said claim and demand or 
judgment, and upon payment to acknowledge satisfaction or 
to discharge such judgment to the extent of said sum of 
$25,923.65 with interest thereon at the rate of 8% per an¬ 
num from the date hereof to the date of payment. 


The Assignor represents and covenants that it will 
not collect and receive any part of said claim and demand 
or judgment nor release or discharge such claim and demand 


or judgment unless and until payment to the Assignee has 

I 

been made in the sum of $25,923.65 with interest thereon 
at the rate of 8% per annum from the date hereof to the date 
of payment; and that such claim and demand or judgment to 
the extent provided is free from liens of attorneys. 


IN WITNESS WHEREOF the Assignor has caused these 
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presents to be signed and 
first above written. 


acknowledged the day and date 




| 

STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) SS 


On this 28th day of Novembc^•, 1968 before me personally 
came ELLIAS C. HOPPENFEIJD. to me known, who being by me 
duly sworn : , did depose and say that he is the President 
of Law Research Service:., Inc., the corporation de¬ 
scribed in and which executed the foregoing instrument; 
that he knows the seal of said corporation; that the 


seal affixed to said instrument is 
that it was so affixed by order of 
tors of said corporation, and that 
thereto by like order. 



such corporate seal; 
the Board of Direc- 
he signed his name 


( 


N Z Layy Public 


n-Jtery r-.| , f f 


On.,: 


No. M r0fk 


_ I'M in . n - i 
Tt'ln r < - f.*j. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


In the Matter . : 

• * 

-of- : 

LAW RESEARCH SERVICE, INC,, : 

Debtor. : 


/SkA 

^/W 7S 


In Proceedings for 
an Arrangement 5a-l 

No. 71—L* VJ 


--- 

DECISION ON CJ •< 1 OF JOHN TJFRDERT CROOK 
APPEARANCES : 

KRAUSE, HIRSCH & GROSS, ESQS. 

Attorneys for Debtor 

KRISEL, LESSALL, MINTZ & DC ING, ESQS. 

Attorneys for Claimant 

% 

S m . 

AS.. S. HERZOG, REFEREE : 

The claimant, Crook, filed claim number 502 
herein for $25,923.65 alleging therein that on November 28, 
1969 the debtor assigned to him its right, title and interest 
in and to its claim, judgment and proceeds therefrom against 
The Western Union Telegraph Company to the extent of 
$25,923.65 v/ith interest at the rate of 3% from November 28, 
1969 to day of payment. 

The debtor served and filed an omnibus objection 
to various claims filed in this proceeding, including an 





objection to this particular claim, alleging: "Debtor 
has already filed objection to creditor's secured claim 

5a ~ 2 

and repeats same herein; Debtor's Schedules indicate 
* liability, ’if any, of $15,500". 

The objection to the claim came on for a hearing 
before me on October 31, 1972, and was concluded on November 
6, ly/2. From the testimony adduced and the several exhibits 
introduced in evidence at the hearing, the following is 
found to be the transaction between the parties, and pursuant 
to Federal Rules of Civil Procedure 52(a) comprises my 
FINDINGS OF FA C T: 

Claimant v/as a franchisee of the debtor, and prior 

% 

* 

to December 28, 1969 commenced an action in the State of 

Texas against the debtor and two of its employees, involving 

the franchise agreement which had been entered into in 1966. 

During the pendency of that suit, an agreement was 

entered into among the parties. The agreement (Debtor's Exh.l)- 

recited the pendency of the Texas law suit, and that 

"the defendants are desirous of adjourning 
the trial of said suit until May 31, 1970 
and making certain other provisions in 
regard thereto", (emphasis added) 

The agreement then provided for de.-tor to execute 

V 

and deliver the assignment of "its claim and demand against 
Western Union" in the action pending in the New York Supreme 


4 





• / 

Court "and of any judgment entered or to be entered on said 
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claim" and of "any sums received...by settlement, compromise, 
..." to the extent of $25,923.65, representing $15,000 paid 
.by claimant* for the franchise and $10,423.65 expended by 
claimant in reliance thereon. 

The agreement then provided for adjournment of the 
! Texas suit to May 31, 1970, but with leave to proceed to the 

I 

trial on the merits "as if this agreement had not been 
executed", if the aforesaid assignment "has not been paid in 

full" by that time. In that event, neither party would use 

I 

i the assignment or agreement as an admission or declaration 
I against the other. 

' ' On the other hand, "upon full satisfaction and 

payment" of the assignment before May 31, 1970, the action 
was to be discontinued and "the parties shall exchange 
general releases u . 

The ag _jment ends with the debtor's covenant that 
the Western Union claim was "valid and subsisting" and not 
assigned in excess of $200,000-and contingent legal fees, 
and agreeing not to discharge the claim or any judgment 
without claimant's consent, and to "hold any money or thing 
of value received by them on account of said ^claim in trust 
of (sic!) the benefit of the plaintiff and will account to 


him therefor". 



The assignment provided for in the agreement was 
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executed and delivered (Creditor's Exh.B) and assigned the 

interest of the debtor "in said claim and demand and any 

judgment entered or to be entered thereon and the sums of 
'• * 

money that may be obtained by means thereof or as the result 
of any settlement or compromise ... to the extent and amount 
of $25,923.65, together with interest 

The assignment (Creditor's Exh.B) was duly served 
upon Western Union (concession of counsel for debtor,SMP.85) 
and was duly filed with the New York County Clerk's office 
on June 22, 1970. [See stamp of County Clerk on reverse side 
of Assignment, Exh. B]. 

, On June 23, 1970, a judgment was entered in the 

Supreme Court, New York County, in favor of debtor against 
Western Union Telegraph Company, in the amount of $1,064,551.61. 

On June 18, 1971, the debtor filed a petition for 
an Arrangement, pursuant to Chapter XI of the Bankruptcy Act. 

On June 20, 1972, the debtor's Arrangement was confirmed, 
the court automatically retaining jurisdiction, for allowance 
or disallowance of claims pursuant to §368 of the Act. Ad¬ 
ditionally, the order of confirmation reserved jurisdiction 

generally and particularly over all disputed claims and the 

V 

funds deposited by debtor with the court appointed distributor. 


d 




During the course of the arrangement proceeding. 


- 


the judgmenc against Western Union was compromised and 
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settled for the sum of $1,440,000.00, and an order authorizing 

■ such compromise was made and entered by this court on April 
# » % 

?A, 1972. Pursuant to the agreement between the parties, 

the money paid by Western Union was to be subject to claims 

of those asserting liens or assignments of any part of the 

claim or judgment, a"d the bulk of the fund was made t*..e 

basis of the pay-out under the arrangement. 

The claim now under objection was filed after 

confirmation but within the permissible 30-day period fixed 

by §355 of the Act. The debtor recognized the claim as a 

general claim (Debtor's brief p.5), but moves for an order 
% 

determining that said claim is not a secured claim. In other 
words, debtor asserts that the claimant is not entitled to 
have the assignment recognized and the claim paid in full 
from the fund which resulted from the Western Union settlement. 

The debtor's first contention is that the assign¬ 
ment was not perfected pursuant to New York Civil Practice 
Law and Rule (CPLR) §5019c because it was filed with the 
County Clerk one day prior to the date of entry of the judg¬ 
ment. It argues that in order to be valid, an assignment 
must be filed subsequent to the entry of the ''judgment. 


* 



Counsel for debtor seeks to interpret the language of 
CPLR §5019(c) to mean that an assignment of a judgment is 

5a-6 

valid only if filed after entry of the judgment, but I -cannot 

construe the statute to mean that at all. The statute does, 

as counsel argue, spea^ m the past tense: 

"A person other than the party recovering 
a judgment who becomes entitled to enforce 
it, shall file in the office of the Clerk 
in which the judgment, was entered ... a 
copy of the instrument on which his 
authority is based 

This is not to say that an assignment filed in the 
pending action prior to entry of the judgment is invalid. 

Any persons searching the records in the County Clerks Office 

and finding an entry under date of June 22, 1970 which reads 

% 

1 

"assignment", would certainly be put on notice that there 
was an assignment of the claim and judgment on file. 

The assignment instrument was very careful to assign 
the claim and demand against Western Union and any judgment 
entered or to be entered thereon to the extent of $25,923.65 
and interest. •In order to record the assignment of the claim 
before it was reduced to judgment, where else file it but 
in the action based upon the claim . 

I am satisfied ana I find that the assignment was 


properly perfected and served to effect an assignment of the 
proceeds of the settlement to the extent of $25,923.65. 
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The debtor complains in its brief that the claimant 

wants to receive the $25,000 but does not want to accept the 

• same in full settlement of his claim. In other words, the 
« * * 

debtor argues that if the assignment is upheld and the 
claimant is paid the amount claimed, he should not lie per¬ 
mitted to pursue the Texas suit. 

The claimant, on the other hand, argues that the 
assignment was given as consideration for the lengthy ad¬ 
journment of the Texas suit to May 31, 1970, and, indeed, the 
"Whereas" clause in the agreement (Debtor's Exh.l) supports 
that contention, reciting, as mentioned hereinafter, "the 


defendants are desirous of adjourning the trial of the said 
% 

suit until May 31, 1970 

. . Apparently, it was a matter of great consequence 
to the debtor that the Texas case be adjourned and it was 
willing, in consideration thereof, to execute and deliver 
the assignment in question. In any event, the agreement 
which provided that if the assignment was not "paid in full" 
by May 31, 1970, the claimant could proceed with the Texas 
suit on the merits "as if this agreement had not been 


executed" contained no provision nullifvinc 


assignment 




i 



I construe the agreement between the par 
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,ean that should debtor fail to satisfy the assignat by • 
May 31, 1970, the claimant was free to pursue both his re. 

' to enforce the assignment and continue the suit to recover 

* * * have sustained at the hands 

pvch additional damages as it y 

of the debtor. 

The objection to defendant's secured claim is over- 

' ruled and the claim is allowed as a secured claim entrtled to 

participate in the proceeds of the Western Union settlement 

which have been set aside for that purpose, to the extent of 

$ 25 .923.65 with interest at the annual rate of 8% from 

November 28, 1969 to the date of payment. 

Debtor's motion for a determination that the action 

* . - nictrict Court of Travis County, 

pending in the 53d Judicial District Co 

Texas, be settled and discontinued, is denied. The motion 
£or a permanent injunction from prosecuting the Texas actron 

is denied, but claimant will be stayed from pursuing such 

. cl7c (4) of the Act pending determination 

action pursuant to §17c^j 

of dischargeability of the debt. 

Settle order on five days' notice in. accordance 

v/ith the foregoing. 


DATED: New York, New York 
April 20, 1973 


referee in eakt^rup^:' 
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-of- . : No. 71-B-598 

* I 

I 

. 

LAW RESEARCH SERVICES, INC., : 

Debtor. : 

--x 

DECISION ON MOTION FOR REARGUMENT 
? f CLAIM OF JOHN HERBERT CROOK 1 j 

APPEARANCES : | 

KRAUSE, HIRSCH & GROSS, ESQS. 

By: SALVATORE A. ADORNO, ESQ. 

Attorneys for Debtor, For the Motion 

BOTEIN, HAYS, SKLAR & HERZBERG,ESQS. 

By: BERNARD BOTEIN, ESQ. and 
SIDNEY C. WINTON, ESQ. 

Special Counsel to the Debtor, For the Motion 

RICHARD L. ARONSTEIN, ESQ. 

•Attorney for Claimant, John Herbert Crook 
Opposed to the Motion 

ASA S. HERZOG, REFEREE : 

The debtor above-named objected to secured claim 
No. 502 in the sum of $25,923.65 filed in these proceedings 
by John Herbert Crook. The debtor also moved for a determination 
that a certain action in Texas "be settled and discontinued" 
and claimant permanently stayed from prosecuting such action. 

By decision dated April 20, 1973 the objection to the claim 


was overruled, the claim allowed as a secured claim entitled 
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to participate in a certain fund in the control of this 

court, and the motions relating to the Texas suit denied 

. in part and .granted in part. 

Before the entry of an order based on said decision 

of April 20, 1973, the debtor moved this court for reargument 

of his objection, and on reargument, for an order sustaining 

the objection to the aforesaid claim number 502. 

In the decision dated April 20, 1973 the facts 

underlying the claim were found to be as follows: 

"Claimant was a franchisee of the debtor/and 
prior to December 28, 1969 commenced an action 
in the State of Texas against the debtor and two 
of its employees, involving the franchise agree¬ 
ment which had been entered into in 1966. 

During the pendency of that suit, an agreement 
was entered into among the parties. The agree¬ 
ment (Debtor's Exh.l) recited the pendency of 
the Texas law suit, and that 

"the defendants are desirous of adjourning the 
trial of said suit until May 31, 1970 and making 
. certain other provisions in regard thereto', 

(emphasis added) 

The agreement then provided for debtor to execute 
and deliver the assignment of 'its claim and 
demand against 'Western Union' in the action pending 
in the New York Supreme Court 'and of any judgment 
. entered or to be entered on said claim’ and of 
'any sums received...by settlement, compromise, 

...' to the extent of $25,923.65, representing 
$15,000 paid by claimant for the franchise and 
$10,423.65 expended by claimant in reliance 
thereon. 
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The agreement then provided for adjournment 
of the Texas suit to May 31, 1970, but with 
leave to proceed to the trial on the merits 
'as if this agreement had not been executed', 
if the aforesaid assignment 'has not been paid 
in full' by that time. in that event,neither 
party would use the assignment or agreement 
as an admission or declaration against the other. 

On the other hand, 'upon full satisfaction and 
payment' of the assignment before May 31, 1970, 
the action was to be discontinued and 'the 
parties shall exchange general releases'. 

The agreement ends with the debtor's covenant 
that the Western Union claim was 'valid and 
subsisting' and not assigned in excess of 
$200,000 and contingent legal fees, and 
agreeing not to discharge the claim or any 
judgment without claimant's consent, and to 
'hold any money or thing of value received by 
them on account of said claim in trust of (sic!) 
the benefit of the plaintiff and will account to 
him therefor'. 

The assignment provided for in the agreement 
was executed and delivered (Creditor’s Ex.B) 
and assigned the interest of the debtor 'in said 
claim and demand and any judgment entered or to 
be entered thereon and the sums of money that 
may be obtained by means thereof or as the result 
of any settlement or compromise ... to the extent 
and amount of $25,923.65, together with interest 

I 


The Assignment (Creditor's Exh.B) was duly served 
upon Western Union (concession of counsel for 
debtor, SMP.85) and was duly filed with the New 
York County Clerk’s office on June 22, 1970. 

[See stamp of County Clerk on reverse side of 
Assignment, Exh.B]. 

On June 23, 1970, a judgment was entered in the 
Supreme Court, New York County, in favor of debtor 
against Western Union Telegraph Company, in the 
amount of $1,064,551.61. 
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On June 18, 1971, the debtor filed a petition 
for an Arrangement, pursuant to Chapter XI of 
the Bankruptcy Act. On June 20, 1972, the 
debtor's Arrangement was confirmed, the court 
automatically retaining jurisdiction, for 
allowance or disallowance of claims pursuant to 
§368 of the Act. Additionally, the order of 
confirmation reserved jurisdiction generally 
and particularly over all disputed claims and 
the funds deposited by debtor with the court 
appointed distributor. 

the course of the arrangement proceeding, 
the judgment against Western Union was comoromised 
and settled for the sum of $1,440,000.00, and an 
order authorizing such compromise was made and 
entered by this court on April 24, 1972. 

Pursuant to the agreement between the parties, 
the money paid by Western Union was to be subject 
to claims of those asserting liens or assignments 
of any part of the claim or judgment, and the 
bulk of the fund was made the basis of the pay-out 
. under the arrangement". 

The claim under objection was filed after con¬ 
firmation of the Arrangement, but within the permissible 
30-day period fixed by §355 of the Bankruptcy Act. The 
debtor recognizes the claim as a general unsecured claim. 

The objection is addressed to recognition of the assignment 
and to payment in full from the fund resulting from the 
Western Union settlement. 

The debtor argued that the assignment had not been 
perfected pursuant to New York Civil Practice Law and Rule 
(CPLR) §5019c because it was filed with the County Clerk one 
day prior to the entry of the judgment against Western Union. 
For reasons set forth in my said decision of April 20, 1973, 



1 




I held that the assignment had been properly perfected, and 6a-5 
constituted an assignment of the proceeds of the settlement 
to the extent of $25,923.65. 

. 

The debtor also argued, in effect, that if the 
validity of the assignment were upheld, then the claimant 
should not be permitted to proceed with the Texas suit.* in 
my decision of April 20, 1973, I construed the agreement 
between the parties to provide that if the assignment were 
not "paid in full" by May 31, 1970, the claimant was free to 
prosecute the Texas action without affecting the validity of 
the assignment. In other words, I construed the agreement to 
mean that should the debtor fail to satisfy the assignment 
by May 31; 1970, the claimant could pursue both his remedy 
to enforce the assignment and continue the suit to recover 
such additional damages as he may have sustained at the hands 
of the debtor. 

The debtor's motion is not predicated upon newly 

discovered evidence. Mr. Botein, special counsel to the 

debtor, stated on oral argument (SMP 5): 

"Our motion is not predicated upon newly 
discovered evidence. This is a motion for 
reargument ... nor is it a renewal motion ..." 

* For reasons hereinafter set forth, the issues in the Texas 
suit will have to be determined by the bankruptcy court. 






If not predicated upon newly discovered evidence, 

I must as; .me that the motion for reargument is based upon 
some error in the findings of fact, or conclusions of law, or 
of both, in the decision of April 20, 1973. There is much 
validlity to Crook s position that - the proceeding on the 
objection to the claim was not a motion, but in fact a trial, 
that the instant motion is not reargument of a "motion", and 
that reargument is not a remedy available to Crook. 

Although designated "motion objecting to claims", 
the proof of claim constituted a complaint, the objection 
thereto was the responsive pleading, and with the issue thus 
joined, there followed a trial in which evidence was adduced, 
exhibits introduced, findings of fact and conclusions of law 
made, and decision rendered. The proper remedy for an 
aggrieved party is to petition to review the order to be 
entered in accordance with the decision of April 20, 1973. 

« Nevertheless, the bankruptcy court has the same 

power as any other court, to reconsider and amend its orders. 
Matter of Pottasch Bros. Co., Inc. . 79 F.2d 613 (2d Cir.1937), 
and if* as Judge Learned Hand said in that case, there is no 
reason why an order should be "as immutable as the Twelve 
Tables , there is less reason why the court cannot reconsider 
its decision prior to the entry of an order based thereon. 

But in reconsidering the decision of April 20, 1973, I decline 
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to consider the factual affidavits of Goodman and Hoppenfeld 
offered in support of the motion. Since the motion is not 
predicated upon newly discovered evidence, reconsideration- 
must be founded upon the original record. No additional facts 
or new matter may be considered. See Simpson v. Loehman, 

21 N.Y.2d 990; Grossman v. State , 25 Misc.2d 47,207 NYS 2d 292 
Goodman and Hoppenfeld were both available as witnesses at 
the trial and it violates fundamental rights to consider their 
testimony in the form of affidavits, thus effectively depriving 
the adversary of the right to cross-examine. 

What I am concerned with at this time is whether the 
record adequately supports my findings of facts, whether I 
properly construed the agreement between the parties, and 
whether I overlooked or misunderstood some point of law. 

First, let me dispose of the question of "perfection" 
I have already held in the decision of April 20, 1973, that 
filing the assignment with the County Clerk the day prior to 
entry of judgment was adequate filing within the meaning of 
CPLR §5019c, and I am satisfied that the reasoning which led 
to that conclusion is valid. The debtor now makes the point 
that upon the filing of the'assignment, an entry was made in 
the Supreme Court action against Western Union in the Clerk's 
minute book of that action, noting an "Assignment". The 
debtor points to the fact that CPLR §5019c requires the clerk 
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to "make an appropriate entry on his docket of the judgment" 
and that no entry was ever made cf. the Crook assignment in 
the judgment docket book. • • • . 

Aside from the fact that this statement is based 
upon the Goodman affidavit which I have declined to consider, 

I merely note that CPLR §5019c only required the debtor to 
file the assignment in the office of the County Clerk, and 
that is precisely what he did. The duty of making the 
appropriate entry on his docket of the judgment is imposed 

upon the clerk and not upon the person filing the assignment. 

* 

Debtor argues that Crook "could have perfected his 
interest in the Law Research claim by intervening as a party 
plaintiff in the action against Western Union" and points to 
CPLR §1018 (Brief, p.24). This is a specious argument since 
CPLR §1018 merely states that the action may be continued by 
or against the original parties "unless the court directs 
the person to whom the interest is transferred to be substituted 
or joined in the action". There is nothing in the record 
which indicates that the court directed Crook to be substituted 
or joined in the action. 

But, whether filing of the assignment was premature, 
or whether the clerk erroneously made entry in the minute book 
of the action, instead of in his docket of the judgment, becomes 
entirely irrelevant in the light of my construction of 



• CPLR §5019c. This is a point raised by neither of the 
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parties and was not included in the decision of April 20, 1973. 
The question of filing of an assignment with the County Clerk, 
pursuant to CPLR §5019c, arose in relation to several other 
claims under objection by the debtor in this case, 'in ^ach 
instance I ruled that CPLR §5019 was not a "notice" statute 
and that failure to file the assignment pursuant to that section 
did not affect its validity. 

Subdivision (c) of §5019 provides that 


"a person other than the party recovering a 
judgment who becomes entitled to enforce it, 
shall file ... in the office of said county 
clerk, a copy of the instrument upon which 
his authority is based ..." 

However, I do not read §501 of the CPLR as a notice 
rule for the protection of creditors. I see the section merely 
providing the means for the assignee of a judgment to protect 
his interest as well as that of the judgment debtor who is 

protected from paying the wrong party. I find it persuasive 

« 

that §5019 is not a filing or recording statute but deals with 
the validity and correction of a judgment and the amendment 
of the docket. It specifies no time within which the "instrument 
on which his authority is based" must be filed. it is purely 
a permissive filing prevision offering a procedure for recording 
changes in the status and ownership of a judgment on all dockets 
upon which it appears. I do not see §5019 as a "perfection" 



statute within the meaning of §60a of the Bankruptcy Act. 6a-10 

The debtor also argues that Crook failed to perfect 
the assignment by neglecting to file the same pursuant to the 
provisions of Article 9 of the Uniform Commercial Code [UCC]. 
This argument, too, was presented by the debtor in relation 
to other claims filed in this case based upon like assignments, 
and in each instance I held that perfection by UCC filing was 
not required. 

Article 9 of the Uniform Commercial Code [UCC] 
requires filing to perfect security interests in certain 
instances, but UCC §9-104 provides that the Article does not 
apply to specified transactions, among which is "a right 
represented by a judgment". 

The assignment under consideration is clearly one 
of a portion of any judgment which debtor might obtain against 
Western Union, as well as an assignment of any monies paid in 
settlement of the action or of the judgment. 

Thus, when the judgment was entered on June 22, 1970, 
Crook had a "right represented by a judgment" within the 
meaning of UCC §9-104(h). As such, it was a transaction 
excluded from Article 9 of the Code and did not require filing 
in order to perfect the security interest. 

The debtor contends that the assignment was made 
without "fair consideration" by an insolvent debtor. This 



statement is erroneous on two counts. In the first place, 
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as clearly stated in the decision of April 20, 1973, the 
consideration for the assignment was the adjournment of the 
Texas suit to May 31, 1970. The "whereas" clause of the 
agreement recites that "the defendants are desirous of 
adjourning the trial of the said suit until May 31, 1970..." 

The debtor complains of my characterizing the 
adjournment as "lengthy". It also complains that the finding 
that "apparently it was of great consequence to the debtor 
that the Texas case be adjourned" has no support in the 
testimony. Whether a six month adjournment is termed 
"lengthy" or whether it is, as the debtor argues, a "few 
months" is irrelevant. The fact remains that six months is 
what the debtor required (for what reason was never made clear) 
and six months is what it received. The adjournment certainly 
must have been "a matter of great consequence to the debtor" 
because the price it was willing to pay (for Crook's fore- 
bearance to act) was the assignment and the agreement that 
if Crook was not fully paid the sum of $25,923.65 by the 
adjourned date. May 31, 1970, Crook would be free to continue 
the Texas suit. In my view, the willingness to enter in the 
agreement and make the assignment in consideration of the 
adjournment is ample support for the finding that that 
adjournment was, indeed, of considerable consequence to the 


debtor 



In the second piece,♦-although debtor's brief 
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blandly asserts "Law Research was clearly insolvent at the 
time the assignment was given", the record is entirely barren 
of any proof that the debtor was insolvent when the assignment 
was executed on November 28, 1969, more than 18. months prior 
to the institution of the Chapter XI proceeding in this court. 
Even if I were to consider the rejected Hoppenfeld affidavit, 

I- would necessarily find it inadequate to establish the 
insolvency of the debtor, in the bankruptcy sense, in November 
of 1969. The cases cited by debtor in support of its con¬ 
tention that the assignment was invalid for want of fair 
consideration are inapposite since they relate to transfers 
by insolvent debtors. 

The debtor's principal grievance is my determination 
that since Crook had not received "full satisfaction and 
payment" of the assignment before May 31, 1970, he was free 
to enforce the assignment and continue to prosecute the Texas 
suit. The point is made that the absence in the agreement 
of an express provision nullifying the assignment, in the 
event payment was not made be >,re May 31, 1970, is no basis 
for a finding that it could be enforced. It is pointed out 
that neither is there any provision authorizing enforcement 
of the assignment if Crook elected to proceed with the Texas 
action. Any possible ambiguity regarding the agreement, it 





is argued, must be resolved against Crook "whose counsel 

• ^ , 

drafted it". 
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The defect in this argument is that I see absolutely 
no ambiguity in the agreement. The agreement may have been * 
drafted by Crook's counsel, but Elias Hoppenfeld, who signed 
it as president on behalf of the debtor, is, as I have had 
occasion to say before, a very able attorney himself, and it 
is inconceivable to me that the agreement would not 
specifically so provide, if it were the intention that the 
assignment be nullified if debtor failed to make payment 
by the date fixed and Crook proceeded to continue prosecution 
of the Texas suit. 

I have carefully reread and analyzed the agreement 
and find its language and purport plain. The debtor, confronted 
with the trial in the Texas suit, in order to buy time, agreed 
to give Crook the assignment, with the clearest understanding 
that if' the assignment were satisfied in full by May 31, 1970, 
the suit would be discontinued and the parties would exchange 
general releases. The assignment was given "without prejudice 
to the rights of the parties" in the Texas suit, and "in the 
event the assignment is not paid in full before May 31, 1970, 
the trial therein may proceed". 

In these provisions I see no ambiguity that requires 
resolution by the court. The intent of the parties is clearly 




stated: If the assignment were not satisfied in full by the 
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date fixed. Crook could enforce the assignment and proceed 
with his suit. 

The debtor urges that the equitable principle that 
time ,is. not of the essence should be applied, and. that should 
Crook's secured claim filed in this proceeding be allowed, 
and he is to be paid the full amount of the assignment, he 
should be foreclosed from proceeding with the Texas suit to 
recover the additional damages to which he believes he is 
entitled. But, to do so would merely be to nullify the 
purport of the entire agreement and defeat what I find to be 
the clear intent of the parties. 

I do not find that in reaching my decision of 
20, 1973 I overlooked any decision or principle of law 
which would have a controlling effect on that decision, nor 
that I misapprehended any fact or otherwise mistakenly arrived 
at, that decision. Consequently, there is no basis for the 
motion for reargument. 

The debtor has raised some questions concerning the 
progress of the Texas suit. Upon the filing of the petition 
for an arrangement, and on June 18, 1971, Referee Babitt signed 
an order enjoining and restraining the commencement or con¬ 
tinuation of any suit against the debtor. That order has not 
been modified or vacated. Additionally, the order to show 


I 



cause, dated November 27, 1972, which initiated the instant 6a 
proceeding against Crook, specifically stayed the Texas suit. 
That order has not been modified or vacated. 

Additionally, Crook filed in this court an applica¬ 
tion, pursuant to §17c(2) of the Bankruptcy Act, for a ^ 
determination of the dischargeability of his debt, and for 
judgment against the debtor, for $64,490.66 actual and $50,000 
exemplary damages. His application timely demanded a trial 
by jury, and by decision dated December 9, 1971, I held that 
Crook was entitled to a jury trial on the issue of dis- 
chargeability, as well as of liability. 

The sum and substance of all this is that any steps 
taken by Crook in the Texas suit subsequent to the entry of 
Referee Babitt's order of June 18, 1971, will be given no 
effect by this court. The filing of the application to 
determine dischargeability effectively transferred the Texas 
suit to the bankruptcy court and all the issues will be tried 
in this court. Pursuant to Bankruptcy Act §17c(4). Crook 
will be stayed from continuing the Texas action and from 
taking any steps to enforce any judgment which may have been 
or will be rendered in that- action against the debtor. 

The motion for reargurcent is denied. The decision 
of April 20, 1973 is adhered to.’ Since no order was entered 




pursuant to the decision of April 20, 1973, the debtor's 6a-16 
right to review is preserved. 


Settle order in conformity with the foregoing 
on five days' notice. 


DATED: New York, New York 
October 29, 1973 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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X 

: In Proceedings 
For An 

• Arranger, ent 

: No. 71-B-598 

:• ORDER 

X 

At New York, New York in said .District, the/jJ^day of 
November, 1973. 

Claimant, JOHN HERBERT CROOK, having filed claim 
number 502 herein for $25,923.65 and interest, alleging 
therein that on November 28, 1969 the debtor assigned to Mb 
I ts right, title and interest in and to its claim. Judgment 
and proc >eds therefrom against The Western Union Telegraph 
Company to the extent of $25,923.65 with Interest at the I 
rate of 8* per annum from November 28, 1969 to date of 
payment, and the debtor, by Notice of Motion to Reduce 
Claims, dated July 26, 1972, and by Order to Show Cause, 
dated November 22, 1972, having moved this Court for an 
order disallowing said claim as a secured claim, allowing 
same as a general claim in the amount of $15,500, and upon j 
said allowance, permanently enjoining Claimant John Herbert 
Crook from prosecuting a certain action pending in the 53rd 
Judicial District Court of Travis County, Texas, bearing 
cause number 161,798, in which John Herbert Crook is 
plaintiff, and Law Research Service, Inc., the debtor, is 
defendant, and determining that said action pending in the 
53rd Judicial District Court of Travis County, Texas, be 

I 

settled and discontinued, and this matter having regularly 

f 

ij come on to be heard on October 31, 1972, November 6, 1972 

li 

li 



In the Matter 

-of- 

LAW RESEARCH SERVICE, INC., 

Debtor. 


0 

















*>' V 

.></ ' '■*' 


j d December 5, 1972, and claimant having appeared by Krlsel, 
j Lessall, Mint* & Dowling, his attorneys, Richard L. Aronsteln, 

| of .counsel, and the debtor having appeared by Krause, Hirsch ’ 

* Gross, Its attorneys, Hyir.an Gold, of counsel, and the 
Issues having been duly tried, now 

Upon reading and filing the claim of JOHN HERBERT 
CROOK, claim number 502, the Notice of Motion to Reduce j 

Claims pursuant to Sect. 355, dated July 26, 1972, and the ! 
Application of the debtor dated July 26, 1972 annexed — 

hereto, the Order to Show Cause, dated November 22, 1972, 
and the Application of the debtor dated November 21, 1972 
annexed thereto, and the Court having made and filed its 
Decision and Findings of Fact on April 20, 1973, and the 
debtor having moved by Order to Show Cause, dated May 7, 

1973 for leave to reargue and for reargunent of the said 
Decision of the Court, and Botein, Hays, Sklar & Herzberg, 
having appeared as special counsel for the debtor on May 17, 
1973, and said application having come cn to be heard on May ■ 

22, 1973 and on June 25, 1973, now 

• • • • . • 

*• »i • - — 

Upon reading and filing the Order to Show Cause, 
dated May 7, 1973, the application of the debtor verified 
May *», 1973 annexed thereto and the affidavit of Eernard 
Botein, verify-: June 18, 1973, in support of said application, 
and the affidavit of Richard L. Aronsteln, verified June 25, ! 
1973, in opposition thereto, and the Court having made and 
filed its Decision dated October 29, 1973, upon ‘ion of 

RICHARD L. ARONSTEIN, attorney for Claimant JOHN HERBERT 
CROOK, it is 


-2- 
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ORDERED, that the objection of the debtor to 
|j claim number 502 of JOHN HERBERT CROOK be and it hereby is 
|j overruled the claim is allowed as a secured claim in the 
j amount of $25,923.65 plus interest thereon at the annual 
rate of 8X from November 28, 1969 to the date of payment, 
entitled to participate in the fund, being the proceeds of 
the settlement of the claim of the debtor against The 
Western Union Telegraph Company heretofore deposited in bank 
account number 2 of Law Research Service, Inc., debtor, ' 

Sheldon Lowe, Disbursing Agent, maintained with The Irving ! 

Trust Company, 4 2nd Street and Park Avenue, New York, New 
York, for the benefit of secured creditors and assignees of j 
the debtor; and it is further 

ORDERED, that the Application of the debtor for 
leave to reargue and for reargument of the Decision of the ! 
Court dated April 20, 1973 be, and it is denied; and it is 
further 

ORDERED, that the debtor and the Disbursing Agent 
forthwith prepare, sign and submit to the Court for !. 

countersignature and transmittal to claimant a check drawn ! 
on said account number 2 maintained with The Irving Trust 
Company, payable to the order of JOHN HERBERT CROOK, in the 
amount of $25,923.65 plus interest thereon at the annual j 
rate of 8 ? computed from November 28, 1969 to a date three 
days after the date of said submission of the check to the ! 
Court, provided, however, that execution of the foregoing 
portion of this ORDER is stayed for ten (10) days from the ! 
date hereof, and if a notice of appeal is filed within.such ^ 
j period, or extension of time for filing such notice of 

! l 

j appeal is granted by this court pursuant to Rule 802 of the 
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Rules or Bankruptcy Procedure, the stay shall continue until 
disposition of such appeal; and it is further 

ORDERED, that debtor's motion for a determination 
that the action pending in the 53rd Judicial District Court ‘ 
of Travis County, Texas, bearing cause number 161,798, in which 
JOHN HERBERT CROOK is plaintiff and LAW RESEARCH SERVICE, ' 

INC. is defendant, be settled and discontinued, be, and it ‘ 
hereby is denied; and it is further 

ORDERED, that debtor's motion for a permanent 
injunction enjoining claimant from prosecuting the said 
action in the 53rd Judicial Court of Travis County, Texas, \ 
be, and it hereby is denied; and it is further 

ORDERED, that claimant is stayed from prosecuting 
said action against the debtor in the 53rd Judicial District \ 
Court of Travis County, Texas, pursuant to Section 17c(i<) 


of the Bankruptcy Act, pending the hearing and determination 
of claimant's Application, dated August 25, 1971, to 
determine the dischargeability of the debt of the debtor in 


favor of claimant in the amount of $9M90.66 with interest. ! 


REFEREE IN BARKH'uPTC/ J 
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Debtor-appellant petitions this court for review 
of/an order by Bankruptcy Judge Herzog overruling the ob¬ 
jections of debtor-appellant Law Research Service, Inc. to 
secured claim filed in these arrangement proceedinas by 
creditor-appellee John Herbert Crook. Appellant contends 
that the agreement which constitutes the assignment, under 
which appellee claims, was an assignment of limited duration 
of certain of the anticipated proceeds of debtor's settlement 
and judgment against Western Union. Appellant says the 
assignment was to be effective from the date of signing of 
the agreement until May 31, 1970, the latter date being the 
time until which the action against appellant and others by 
appellee was adjourned, and that thereafter the assignment 
was to be of no effect if not satisfied by May 31, 1970. 

Claimant-appellee claims, on the other hand, that 
the assignment was to extend beyond the adjournment date and 
that it was given as consideration for the agreement to ad¬ 
journ the proceedings. The agreement itself is vague, but 
net so vague as to be no agreement at all. The parties having 
failed to make manifest the precise treatment to be accorded 
the assignment after May 31. 1970, the Bankruptcy Judge 
rightly attributed the likely interpretation that the assign¬ 
ment was given in considc-ation for the adjournment and was 
to be effective sine die. 

Debtor-appellant further contends that the assign¬ 
ment was not perfected pursuant t< v ew York Civil Practice 
Law and Rules § 5019c because it was filed with the County 
Clerk one day prior to, rather than after, the date of entry 
of the judgment. Although the statute uses the past tense 
( . . .shall file in the office of the Clerk in which judgment 
was entered. . .") the tense employed is not a directive. 

This statute regarding perfection is intended to identify 
the appropriate court and/or clerk's office where the fact 
that someone has succeeded to the position occupied by the 
judgment creditor is to be recorded. In any event, the Court 
of Appeals for the Second Circuit has recently stated that 
filing is not necessary for the perfection of an assignment of 
a judgment or claim. In the Matter cf Law Research Service . 

_F-2d_ (2d Cir., decided Muv 2, 1974) (Docket No. 

73-2113). The Bankruptcy Judge's finding that the assignment 
was perfected is, accordingly, affirmed. 

Dated: New York, New York 


I i 


June 28, 1974 


SO ORDERED 


I jm). * ■•r, ; 


CONSTANCE BAKER MOTLEY 7 

U. S. D. J. 


T 
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UNITED STATES DISTRICT COURT 

souther:; district of new york 


In the Matter 


LAW RESEARCH SERVICE, INC., 


File No. 71 B 598 


Debtor-Appellant, : NOTICE OF APPEAL 


JOHN HERBERT CROOK, 


Appellee. 


Notice is hereby given that Law Research Service, 
Inc., the Debtor-Appellant above-named, hereby appeals to 
the United States Court of Appeals for the Second Circuit 
from the Order of Judge Constance Baker Motley, entered in 
this action on June 23, 1974, affirming the Order of 
Bankruptcy Judge Asa S. Herzog, entered on November 12, 1573, 
allowing the claim of John Herbert Crook as a secured claim 
in the amount of §25,923.65, plus interest thereon at the 

I 

I 

annual-rate of 8% from November 28, 1969 to the date of pay- 

j 

ment, disallowing the objections thereto of Debtor-Appellant, 

I 

and denying the motion of Debtor-Appellant for reargument. 


Dated:' New York, New York 
July 29, 1974 


KRAUS, HIRSCH & GROSS 
Attorneys for Debtor-Appellant, 
Law Research Service, Inc. 


BOTEIN, HAYS, SKLAR & HERZBERG 
•Special Counsel to Debtor-Appellant, 
Law Research Service, Inc. 


By ^0- 


A F'.cnbcr oV the Firm 
200'Park Avenue 

New York, w, Y. 10017 




Richard L. Aronstcin, Esq. 
Attorney for Appellee 
John Herbert Crook 
275 Madison Avenue 
New York, N. Y. 10016 
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AFFIDAVIT OF SERVICE BY MAIL 


State of New York 
County of New York 


Linda Kardian being duly sworn, deposes and says, I am not a party 
to this action and am over 18 years of age. On the 21st day of October, 

1974, I served two copies of the within Joint Appendix upon the following 
attorneys representing the following parties at their following respective 
addresses designated by said attorneys, by depositing a true copy of the 
same enclosed in a postpaid properly addressed envelope in an official 
depository under the exclusive care and custody of the United States 
Post Office Department within the State of New York. 

Attorneys Address Party 

Richard L. Aronstein 275 Madison Avenue John Herbert Crook 

New York, New York 


Sworn ta before me 





























